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AN ACT relating to the protection of adults.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 209.005 is amended to read as follows:

(1)
The Kentucky Commission on Elder Abuse is created and shall consist of the following members:

(a)
The secretary of the Cabinet for Families and Children, or a designee;

(b)
The commissioner of the Department for Community Based Services, Cabinet for Families and Children, or a designee;

(c)
The director of the Division of Protection and Permanency, Cabinet for Families and Children, or designee;

(d)
The executive director of the Office of the Ombudsman, Cabinet for Families and Children, or a designee;

(e)
The executive director of the Office of Aging Services, Cabinet for Health Services, or a designee;

(f)
One (1) employee of the Office of the Inspector General, Cabinet for Health Services, who shall be appointed by the Inspector General;

(g)
The commissioner of the Department for Medicaid Services, Cabinet for Health Services, or a designee;

(h)
The commissioner of the Department for Mental Health and Mental Retardation Services, Cabinet for Health Services, or a designee;

(i)
The long-term care ombudsman, Office of Aging Services, Cabinet for Health Services, or a designee;

(j)
The commissioner of the Department for Public Health, Cabinet for Health Services, or a designee;

(k)
The director of the Area Agencies on Aging, Department for Local Government, Office of the Governor, or a designee;

(l)
One (1) employee of the Office of the Attorney General who shall be appointed by the Attorney General;

(m)
The commissioner of the Department of Insurance, Public Protection and Regulation Cabinet, or a designee;

(n)
The director of the Division of Public Advocacy, Department of Public Advocacy, Public Protection and Regulation Cabinet, or a designee;

(o)
One (1) employee of the Cabinet for Workforce Development who shall be appointed by the cabinet secretary;

(p)
One (1) representative from the Sanders-Brown Center on Aging at the University of Kentucky who shall be appointed by the Governor;

(q)
One (1) representative from the University of Louisville who shall be appointed by the Governor;

(r)
Six (6) citizen members who shall be appointed by the Governor from a list of nominees submitted by the secretary of the Cabinet for Families and Children;

(s)
Two (2) members of the Senate who shall be appointed by the President of the Senate;

(t)
Two (2) members of the House of Representatives who shall be appointed by the Speaker of the House; and

(u)
One (1) law enforcement officer who is a detective with experience in conducting elder abuse investigations who shall be appointed by the secretary of the Justice Cabinet.

(2)
The Governor shall appoint the initial chair and vice chair from the members of the commission, and the chair and vice chair shall serve in that capacity for a term of two (2) years. Thereafter, the commission shall annually elect the chair and vice chair from its membership.

(3)
A majority of the voting members shall constitute a quorum for the transaction of any business, and special meetings shall be called in accordance with KRS 61.823.

(4)
Meetings of the commission shall be open and accessible to the public in accordance with KRS 61.805 to 61.850[The Cabinet for Families and Children shall create an Elder Abuse Committee to develop a model protocol on elder abuse and neglect in the Commonwealth, that shall be comprised of various state agency representatives from the following list:

(a)
The Department for Community Based Services;

(b)
The Department for Public Health;

(c)
The Department for Mental Health and Mental Retardation;

(d)
The Office of Aging Services;

(e)
The Division of Long Term Care;

(f)
The Office of the Ombudsman; and

(g)
Area Agencies on Aging.

(2)
The committee shall address issues of prevention, intervention, and agency coordination of services on a state and local level through interaction with local groups or entities that either directly or indirectly provide services to the elder population, including, but not limited to:

(a)
Senior citizen centers;

(b)
Local governmental human service groups;

(c)
The Sanders-Brown Center on Aging at the University of Kentucky;

(d)
Long Term Care Ombudsmen; and

(e)
Other organizations or associations dedicated to serving elder citizens and their families in the Commonwealth.

(3)
The committee shall:

(a)
Explore the need for a comprehensive statewide resource directory of services for the elderly;

(b)
Enhance existing public awareness campaigns for elder abuse and neglect; and

(c)
Provide forums for the exchange of information to educate the elder population and their families on the rights of elders.

(4)
The committee shall produce an annual report of their activities, products, and recommendations for public policy to the Governor and the Legislative Research Commission].

SECTION 2.   A NEW SECTION OF KRS CHAPTER 209 IS CREATED TO READ AS FOLLOWS:

(1)
The Commission on Elder Abuse shall:

(a)
Adopt by-laws for the regular operation of the commission;

(b)
Develop a work plan to include the following:

1.
Coordination of constituent calls to and contact with state programs;

2.
Provision of public awareness resources on elder maltreatment; and

3.
Coordination of media campaigns on elder maltreatment;

(c)
Act as liaison for the Office of the Governor, the members of the General Assembly, and the public;

(d)
Develop a state coordinating council on elder maltreatment to facilitate the development of local coordinating councils in accordance with model protocols;

(e)
Identify and keep an up-to-date list of local community partners that address elder abuse issues;

(f)
Distribute and update model protocols on elder maltreatment and services to appropriate agencies;

(g)
Make recommendations for training and education on specified elder issues;

(h)
Recommend model curriculum and trainer requirements for elder maltreatment education;

(i)
Make recommendations on grant applications and funding sources for special projects;

(j)
Serve as a repository of information on statewide elder issues;

(k)
Make recommendations for pilot projects;

(l)
Make recommendations on the system for data collection, measurements, and reporting of elder abuse cases; and

(m)
Perform other duties relevant to the issue of elder abuse.

(2)
The commission shall submit a report by September 30 of each year on activities, projects, and recommendations for public policy to the General Assembly, the Governor, the secretary of the Cabinet for Families and Children, the secretary of the Cabinet for Health Services, the Attorney General, and the secretary of the Public Protection and Regulation Cabinet. Public policy recommendations may be made regarding changes in state programs, legislation, administrative regulations, policies, treatments, and services and supports that may facilitate effective coordination, prevention, and intervention of elder abuse cases, the investigation, prosecution, and treatment of perpetrators of elder abuse, and the access of victims to services and supports.

(3)
Members of the commission shall be eligible to receive actual and reasonable travel expenses.

(4)
The Cabinet for Families and Children shall provide the necessary staff to assist the commission in carrying out its duties and responsibilities. State agencies having representation on the commission shall assist the cabinet and the commission in effectuating the duties and responsibilities of the commission.

(5)
When performing its duties under subsections (1) and (2) of this section, the commission shall focus primarily on issues relevant to Kentuckians who are age sixty (60) and older. If data or recommendations for a particular issue are relevant only to Kentuckians of younger ages, the reasons for the focus on the younger ages shall be clearly explained by the commission.

Section 3.   KRS 209.010 is amended to read as follows:

(1)
The purpose of this chapter is:

(a)[(1)]
To provide for the protection of vulnerable adults who may be suffering from abuse, neglect, or exploitation and who request or do not refuse protective services, and to bring said cases under the purview of the Circuit or District Court.

(b)[(2)]
To provide that any person who suspects abuse, neglect, or exploitation of a vulnerable adult[becomes aware of such cases] shall report such cases[them] to a representative of the Cabinet for Families and Children, a local law enforcement agency or the Kentucky State Police, or other appropriate authorized investigative agencies, thereby causing the protective services of the state to be brought to bear in an effort to protect the health and welfare of these adults in need of protective services and to prevent abuse, neglect, or exploitation.

(2)
The General Assembly finds and declares as follows:

(a)
Some adults, including but not limited to older adults, are unable to manage their own affairs or to protect themselves from abuse, neglect, or exploitation and these persons often cannot find others who are able or willing to render assistance;

(b)
This chapter shall create a system of protective services in which all the resources of the Commonwealth shall be brought to bear to fill this need and to assure the availability of services to all vulnerable adults, including but not limited to older adults;

(c)
Implementing agencies shall utilize the fewest possible restrictions on the exercise of personal and civil rights, consistent with the person's need for services, to ensure that any protective placement is necessary and is in an integrated setting most appropriate for placement needs; and

(d)
Due process shall be followed when imposing any restrictions on the exercise of personal and civil rights.
Section 4.   KRS 209.020 is amended to read as follows:

As used in this chapter and Section 17 of this Act, unless the context otherwise requires:

(1)
"Abuse" means the willful infliction of injury, unreasonable confinement, intimidation, or punishment resulting in physical harm or pain, including sexual injury or mental anguish of a vulnerable adult;

(2)
"Access to records" means that any representative of an authorized investigative agency actively involved in the conduct of an abuse, neglect, or exploitation investigation under this chapter shall be allowed access to the medical, mental health, and financial records of the adult that are in the possession of any individual, hospital, firm, financial institution, corporation, or other facility, if necessary to complete the investigation mandated in this chapter;

(3)
"Authorized investigative agency" means:

(a)
The Cabinet for Families and Children;

(b)
A local law enforcement agency or the Kentucky State Police;

(c)
The Medicaid Fraud and Abuse Control Unit, Office of the Attorney General, if a report relates to abuse, neglect, or exploitation of a patient in a health care facility, including but not limited to a nursing home, that is paid with Medicaid funds;

(d)
The Division of Special Investigations, Office of Inspector General, Cabinet for Health Services, if a report relates to abuse, neglect, or exploitation of a patient in a medical facility, including but not limited to a nursing home, that is paid with Medicaid funds;

(e)
The Division of Long Term Care, Office of Inspector General, Cabinet for Health Services, if a report relates to abuse, neglect, or exploitation of a vulnerable adult who resides in:

1.
A facility or agency licensed by the Cabinet for Health Services; or

2.
A health care facility or agency that operates illegally without a license;

(f)
The Office of the Long Term Care Ombudsman, Cabinet for Health Services, if a report relates to abuse, neglect, or exploitation of a vulnerable adult who resides in a long-term care facility licensed by the Division of Long Term Care, Office of Inspector General, Cabinet for Health Services;
(g)
The Office of Aging Services, Cabinet for Health Services, if a report relates to abuse, neglect, or exploitation of a vulnerable adult who resides in a certified assisted living facility;

(h)
The Department for Public Health, Cabinet for Health Services, if a report relates to abuse, neglect, or exploitation of a vulnerable adult who resides in a registered boarding home;

(i)
The Department for Mental Health and Mental Retardation Services, Cabinet for Health Services, if a report relates to abuse, neglect, or exploitation of a vulnerable adult who resides in a certified Supports for Community Living Program;

(j)
The Kentucky Board of Nursing, if a report relates to abuse, neglect, or exploitation of a vulnerable adult by a licensed nurse or nurse aide; or

(k)
Any other agency that is responsible for regulating an individual, facility, or program that is licensed, certified, or registered if the report of abuse, neglect, or exploitation relates to:

1.
An individual who is licensed or certified by a professional organization; or

2.
Abuse, neglect, or exploitation of a vulnerable adult who resides or participates in a certified or registered facility or program;

(4)
"Caretaker" means an individual or institution who has the responsibility for the care of the vulnerable adult as a result of family relationship, or who has assumed the responsibility for the care of the vulnerable adult voluntarily, or by contract or agreement;

(5)
"Court" means the Circuit Court or the District Court if no judge of that Circuit Court is present in the county;

(6)
"Emergency" means that a vulnerable adult is living in conditions that present a substantial risk of death or immediate and serious physical or mental harm to himself or others;
(7)
"Emergency protective services" are protective services furnished to a vulnerable adult in an emergency;

(8)
"Exploitation" means causing or requiring a vulnerable adult to engage in activity that is against the reasonable and rational wishes of the adult, or the deliberate misplacement, wrongful, improper, illegal, or unauthorized use of funds, assets, or property;

(9)
"Investigation" means the review of a report made under subsection (2) or (3) of Section 6 of this Act and any follow-up determination of whether an alleged victim is a vulnerable adult. The term may include the interview of the individual who has been reported as having been abused, neglected, or exploited, and of any other persons who may possess information relevant to the individual's condition or situation, including a coroner or doctor if the abuse or neglect is allegedly the cause of death;

(10)
"Neglect" means:

(a)
Failure by a caretaker or a spouse to provide goods and services necessary to avoid physical harm, mental anguish, or mental illness; or

(b)
A situation in which a vulnerable adult is unable to perform or obtain for himself the services that are necessary to maintain his health or welfare;
(11)
"Protective placement" means the transfer of a vulnerable adult from his present living arrangement to another;

(12)
"Protective services" means services that are undertaken with or on behalf of a vulnerable adult who either does not refuse the services or has requested them. These services may include but are not limited to investigating complaints of possible abuse, neglect, or exploitation to ascertain whether the situation and condition of the vulnerable adult warrants further action; providing social services aimed at preventing and remedying abuse, neglect, and exploitation; assisting in the relocation of a vulnerable adult who is in need of protective services to protect him from abuse, neglect, or exploitation; obtaining legal redress, including but not limited to injunctive relief, on behalf of a vulnerable adult to protect him from abuse, neglect, or exploitation; or sharing information gathered from an investigation with a local law enforcement agency, the Kentucky State Police, or any other authorized investigative agency; and

(13)
"Vulnerable adult" means:

(a)
A person eighteen (18) years of age or older, who because of mental or physical impairment is unable, without assistance from others, to manage his own resources, perform activities of daily living, or protect himself from abuse, neglect, or exploitation, and who is in need of protective services; or

(b)
A person without regard to age who is the victim of abuse, neglect, or exploitation inflicted by a spouse, family member, or caregiver["Secretary" means the secretary of the Cabinet for Families and Children;

(2)
"Cabinet" means the Cabinet for Families and Children;

(3)
"Department" means the Department for Community Based Services of the Cabinet for Families and Children;

(4)
"Adult" means:

(a)
A person eighteen (18) years of age or older, who because of mental or physical dysfunctioning, is unable to manage his own resources or carry out the activity of daily living or protect himself from neglect, or a hazardous or abusive situation without assistance from others, and who may be in need of protective services; or

(b)
A person without regard to age who is the victim of abuse and neglect inflicted by a spouse;

(5)
"Protective services" means agency services undertaken with or on behalf of an adult in need of protective services who is being abused, neglected, or exploited. These services may include, but are not limited to conducting investigations of complaints of possible abuse, neglect, or exploitation to ascertain whether or not the situation and condition of the adult in need of protective services warrants further action; social services aimed at preventing and remedying abuse, neglect, and exploitation; and services directed toward seeking legal determination of whether or not the adult in need of protective services has been abused, neglected, or exploited and to ensure that he obtains suitable care in or out of his home;

(6)
"Caretaker" means an individual or institution who has the responsibility for the care of the adult as a result of family relationship, or who has assumed the responsibility for the care of the adult person voluntarily, or by contract, or agreement;

(7)
"Abuse" means the infliction of physical pain, mental injury, or injury of an adult;

(8)
"Exploitation" means the improper use of an adult or an adult's resources by a caretaker or other person for the profit or advantage of the caretaker or other person;

(9)
"Investigation" shall include, but is not limited to, a personal interview with the individual reported to be abused, neglected, or exploited. When abuse, or neglect is allegedly the cause of death, a coroner's or doctor's report shall be examined as part of the investigation;

(10)
"Emergency" means that an adult is living in conditions which present a substantial risk of death or immediate and serious physical harm to himself or others;

(11)
"Emergency protective services" are protective services furnished an adult in an emergency;

(12)
"Protective placement" means the transfer of an adult from his present living arrangement to another;

(13)
"Court" means the Circuit Court or the District Court if no judge of that Circuit Court is present in the county;

(14)
"Access to records" means that any representative of the Cabinet for Families and Children actively involved in the conduct of an abuse, neglect, or exploitation investigation under this chapter shall be allowed access to the medical, mental, health, and financial records of the adult that are in the possession of any individual, hospital, firm, corporation or other facility, if necessary to complete the investigation mandated in this chapter; and

(15)
"Neglect" means a situation in which an adult is unable to perform or obtain for himself the services which are necessary to maintain his health or welfare, or the deprivation of services by a caretaker which are necessary to maintain the health and welfare of an adult, or a situation in which a person deprives his spouse of reasonable services to maintain health and welfare].

SECTION 5.   A NEW SECTION OF KRS CHAPTER 209 IS CREATED TO READ AS FOLLOWS:

The secretary to the Cabinet for Families and Children may, within his discretion, adopt such rules, administrative regulations, guidelines, or other expressions of public policy that are necessary to effect the purposes of this chapter. The secretary may take necessary action and may offer or cause to be offered protective services toward safeguarding the welfare of a vulnerable adult who has experienced abuse, neglect, or exploitation.
Section 6.   KRS 209.030 is amended to read as follows:

(1)[
The secretary may, within his discretion, adopt such rules, regulations, procedures, guidelines, or any other expressions of policy necessary to effect the purpose of this chapter insofar as such action is reasonably calculated to serve the public interest. The secretary may take necessary action and may offer or cause to be offered protective services toward safeguarding the welfare of an adult who has experienced abuse or neglect, inflicted or caused by a spouse.

(2)]
Any person, including[,] but not limited to a[,] physician, law enforcement officer, nurse, social worker,[ cabinet] personnel of the Cabinet for Families and Children and the Cabinet for Health Services, coroner, medical examiner, alternate care facility employee, or caretaker, having reasonable cause to suspect that an adult has suffered abuse, neglect, or exploitation, shall immediately report or cause reports to be made in accordance with the provisions of this chapter. Death of the adult does not relieve one of the responsibility for reporting the circumstances surrounding the death.

(2)
(a)[(3)]
Any person who knows or has reasonable cause to believe that a vulnerable adult is abused, neglected, or exploited shall immediately cause an oral or written report to[shall] be made, by telephone or otherwise, [immediately ]to:

1.
The Cabinet for Families and Children or its designated representative;

2.
A local law enforcement agency;

3.
The Kentucky State Police;

4.
A Commonwealth's attorney; or

5.
The county attorney[cabinet upon knowledge of the occurrence of suspected abuse, neglect, or exploitation of an adult].

(b)
Any person making[ such] a report under paragraph (a) of this subsection shall provide the following information, if known: 

1.
The name and address of the vulnerable adult, or of any other person responsible for his care;

2.
The age of the vulnerable adult;

3.
The nature and extent of the abuse, neglect, or exploitation, including but not limited to any evidence of previous abuse, neglect, or exploitation;

4.
The identity of the perpetrator, if known;

5.
The identity of the complainant, if possible; and

6.
Any other information that the person believes might be helpful in establishing the cause of abuse, neglect, or exploitation.

(3)[(4)]
Upon receipt of the report, the Cabinet for Families and Children shall take the following action as soon as practicable[practical]:

(a)
Notify the appropriate local law enforcement agency or the Kentucky State Police;

(b)
Notify each appropriate authorized investigative agency or any other appropriate entity that has a legitimate interest in the report;

(c)
Initiate an investigation of the complaint; and

(d)[(c)]
Make a written report of the initial findings together with a recommendation for further action, if indicated.

(4)[(5)]
Upon request, any agency, institution, or facility providing services to adults shall cooperate, assist, and provide information that will enable an authorized investigative agency to fulfill its responsibilities under this chapter.

(5)
Any representative of an authorized investigative agency[the cabinet] may enter any health facility or health service licensed by the Cabinet for Health Services at any reasonable time to carry out its[the cabinet's] responsibilities under this chapter. Any representative of an authorized investigative agency[the cabinet] actively involved in the conduct of an abuse, neglect, or exploitation investigation under this chapter shall also be allowed access to the financial, mental health, and physical health records of the vulnerable adult that[which] are in the possession of any individual, financial institution, hospital, or other facility if necessary to complete the investigation mandated by this chapter.

(6)
Any representative of an authorized investigative agency[the cabinet] may, with consent of the vulnerable adult or caretaker, enter any private premises where a vulnerable[any] adult alleged to be abused, neglected, or exploited is found in order to investigate the need for protective services for the purpose of carrying out the provisions of this chapter. If the vulnerable adult or caretaker does not consent to the investigation, a search warrant may be issued[issue] upon a showing of probable cause that a vulnerable[an] adult is being abused, neglected, or exploited, to enable a representative of an authorized investigative agency[the cabinet] to proceed with the investigation.

(7)
If a determination has been made that the investigation indicates that protective services are necessary[ when indicated by the investigation], the Cabinet for Families and Children shall provide such services within budgetary limitations, except in such cases where a vulnerable[an] adult chooses to refuse such services.

(8)
If[In the event] the vulnerable adult chooses[elects] to accept the protective services to be provided by the Cabinet for Families and Children, the caretaker shall not interfere with the cabinet's[cabinet when] rendering of such services.

Section 7.   KRS 209.040 is amended to read as follows:

Any court may, upon proper application by an authorized investigative agency or a private citizen,[the cabinet] issue a restraining order or other injunctive relief to prohibit any violation of this chapter, regardless of the existence of any other remedy at law. 

Section 8.   KRS 209.050 is amended to read as follows:

(1)
Anyone acting upon reasonable cause in the making of any report or investigation or participating in the filing of a petition to obtain injunctive relief or emergency protective services for a vulnerable[an] adult pursuant to this chapter, including representatives of an authorized investigative agency[the cabinet] in the reasonable performance of their duties in good faith, and within the scope of their authority, shall have immunity from any civil or criminal liability that might otherwise be incurred or imposed. Any such participant shall have the same immunity with respect to participation in any judicial proceeding resulting from such report or investigation and such immunity shall apply to those who render protective services in good faith pursuant either to the consent of the vulnerable adult or to court order.

(2)
Nothing in this chapter shall be construed to impose civil liability on a person who makes a good faith effort for which the person is not compensated or does not expect compensation to assist a vulnerable adult, including but not limited to assistance in the management of funds, assets, or property of the vulnerable adult or the provision of services, if the effort fails or a vulnerable adult is harmed in any way through no fault of the person.
Section 9.   KRS 209.060 is amended to read as follows:

Only the attorney-client[Neither the psychiatrist-patient privilege nor the husband-wife] privilege shall be a ground for excluding evidence regarding the abuse, neglect, or exploitation of a vulnerable[an] adult or the cause thereof in any judicial proceeding resulting from a report pursuant to this chapter.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 209 IS CREATED TO READ AS FOLLOWS:

(1)
In order for the protective services of the Commonwealth to be brought to bear to protect vulnerable adults, the Commonwealth recognizes that many state, regulatory, and law enforcement agencies, including the Commonwealth's attorneys and county attorneys, play a significant role by providing services unique to each entity. The purpose of this section is to define the role of each authorized investigative agency.
(2)
Upon receipt of a report of alleged abuse, neglect, or exploitation of a vulnerable adult, the Department for Community Based Services, Cabinet for Families and Children, shall:
(a)
Notify the appropriate local law enforcement agency or the Kentucky State Police;
(b)
Notify the Commonwealth's attorney or county attorney;
(c)
Notify each additional appropriate authorized investigative agency or entity that has a legitimate interest in the allegation;
(d)
Investigate the allegation and determine whether an individual caused or was responsible for abuse, neglect, or exploitation of a vulnerable adult;
(e)
Report the cabinet's investigative findings to the appropriate local law enforcement agency or Kentucky State Police, Commonwealth's attorney or county attorney, and each additional appropriate authorized investigative agency or entity that has a legitimate interest in the allegation;
(f)
Offer protective services to each victim of abuse, neglect, or exploitation; and

(g)
If the cabinet determines that abuse, neglect, or exploitation occurred in a setting in which no other agency has regulatory authority, provide a process for review upon request by an individual who disagrees with the finding.
(3)
Upon receipt of a report of alleged abuse, neglect, or exploitation of a vulnerable adult, or upon notification from the Cabinet for Families and Children that a vulnerable adult has been identified as a victim of abuse, neglect, or exploitation, the local law enforcement agency or the Kentucky State Police shall conduct a criminal investigation, identify any person or persons suspected of abuse, neglect, or exploitation, and file charges against each suspect as appropriate. The Commonwealth's attorney or county attorney shall prosecute, in his discretion, each case in which a local law enforcement agency or the Kentucky State Police has identified a suspect of abuse, neglect, or exploitation.
(4)
For each allegation of abuse, neglect, or exploitation that involves fraud or abuse of the Kentucky Medical Assistance Program, the Medicaid Fraud and Abuse Control Unit, Office of Attorney General, shall:
(a)
Conduct a criminal investigation;
(b)
Identify a person suspected of abuse, neglect, or exploitation of a vulnerable adult; and
(c)
Prosecute, in its discretion, each case of abuse, neglect, or exploitation of patients in medical facilities, including nursing homes, that are paid with Medicaid funds.
(5)
For each allegation of abuse, neglect, or exploitation that involves fraud or abuse of the Kentucky Medical Assistance Program, the Division of Special Investigations, Office of Inspector General, Cabinet for Health Services, shall:
(a)
Conduct an investigation;
(b)
Identify a person or facility suspected of abuse, neglect, or exploitation of a vulnerable adult; and
(c)
Prosecute, in its discretion, each case of abuse, neglect, or exploitation of patients in medical facilities, including nursing homes, that are paid with Medicaid funds.
(6)
The Cabinet for Families and Children shall forward its investigation report of an allegation of abuse, neglect, or exploitation of an adult residing in a licensed health care facility to the Division of Long Term Care, Office of Inspector General, Cabinet for Health Services. This agency shall determine whether the facility complied with regulatory requirements and whether an individual or the facility caused or was responsible for abuse, neglect, or exploitation of a resident. The Cabinet for Health Services shall provide a process to review this determination upon request by an individual or a facility that disagrees with the determination.

(7)
Upon notification from the Cabinet for Families and Children that abuse, neglect, or exploitation of a resident reportedly occurred in a facility not licensed by the Division of Long Term Care, Office of Inspector General, Cabinet for Health Services, the Division of Long Term Care shall determine whether the facility operated illegally without a license and, if so, close the facility.

(8)
The Cabinet for Families and Children shall forward its investigation report of an allegation of abuse, neglect, or exploitation of an adult residing in a Supports for Community Living facility to the Division of Mental Retardation, Department for Mental Health and Mental Retardation, Cabinet for Health Services. This agency shall determine whether the facility complied with regulatory requirements and whether an individual or the facility caused or was responsible for abuse, neglect, or exploitation of a resident. The Cabinet for Health Services shall provide a process to review this determination upon request by an individual or a facility that disagrees with the determination.

(9)
The Cabinet for Families and Children shall forward its investigation report of an allegation of abuse, neglect, or exploitation of an adult residing in a certified or registered facility or program to the agency that has regulatory authority over the facility or program. This agency shall determine whether the facility or program complied with regulatory requirements and whether an individual or the facility or program caused or was responsible for abuse, neglect, or exploitation of a resident. The agency that has regulatory authority over the facility or program shall provide a process to review this determination upon request by an individual, facility, or program that disagrees with the determination.

(10)
Upon notification from the Cabinet for Families and Children that a licensed, registered, or certified professional staff person had access to a victim during the time that abuse, neglect, or exploitation of an adult reportedly occurred, the agency responsible for licensing, registering, or certifying the individual shall determine whether the individual complied with the standards governing professional licensure, certification, or registration, and whether the individual caused or was responsible for abuse, neglect, or exploitation of a vulnerable adult. The agency shall provide a process to review this determination upon request by an individual who disagrees with the determination.
(11)
Upon notification from the Cabinet for Families and Children that abuse, neglect, or exploitation of a resident reportedly occurred in a long-term care facility licensed by the Division of Long Term Care, Office of Inspector General, Cabinet for Health Services, the Long Term Care Ombudsman shall act in accordance with the requirements set forth in 42 U.S.C. section 3058g(a)(3).

Section 11.   KRS 209.100 is amended to read as follows:

(1)
If a vulnerable[an] adult lacks the capacity to consent to receive protective services in an emergency, protective[these] services may be ordered by a court on an emergency basis through an order pursuant to KRS 209.110, provided that:

(a)
The vulnerable adult is in a state of abuse,[ or] neglect, or exploitation and an emergency exists;

(b)
The vulnerable adult is in need of protective services;

(c)
The vulnerable adult lacks the capacity to consent[ and refuses to consent] to such services; and

(d)
No person authorized by law or court order to give consent for the vulnerable adult is available to consent to emergency protective services or such person refuses to give consent.

(2)
In ordering emergency protective services, the court shall authorize only that intervention that[which] it finds to be the least restrictive of the individual's liberty and rights while consistent with his welfare and safety. If a protective placement is ordered, the court shall authorize only that the individual be placed in the most integrated setting that is appropriate to his placement needs.
Section 12.   KRS 209.110 is amended to read as follows:

(1)
A petition by the Cabinet for Families and Children for emergency protective services shall be verified by an authorized representative of the cabinet and shall set forth the name, age, and address of the vulnerable adult in need of protective services; the nature of the disability of the vulnerable adult, if determinable; the proposed protective services; the petitioner's reasonable belief, together with the facts supportive thereof, as to the existence of the facts, and the facts showing the petitioner's attempts to obtain the vulnerable adult's consent to the services and the outcomes of such attempts. The petition and all subsequent court documents shall be entitled: "In the interest of----- , a vulnerable[an] adult in need of protective services." The petition shall be filed in the court of the vulnerable adult's residence, or if filed pursuant to KRS 209.130, the court of the county in which the vulnerable adult is physically located.

(2)
When a petition for emergency protective services is filed, the court or the clerk shall immediately appoint a guardian ad litem to represent the interest of the vulnerable adult. The duties of a guardian ad litem representing a vulnerable[an] adult for whom a petition for emergency protective services has been filed shall include personally interviewing the vulnerable adult, counseling with the vulnerable adult with respect to this chapter, informing him of his rights and providing competent representation at all proceedings, and such other duties as the court may order.

(3)
Following the filing of a petition, a summons shall be issued and served with a copy of the petition, and notice of the time, date and location of the hearing to be held on the petition. Service shall be made upon the vulnerable adult and his guardian or, if none, his caretaker. Should the vulnerable adult have no guardian or caretaker, service shall be made upon the vulnerable adult's guardian ad litem. Notice of the hearing shall be given to the vulnerable adult's spouse, or, if none, to his adult children or next of kin, unless the court is satisfied that notification would be impracticable[impractical]. Service for the vulnerable adult shall not be made upon any person who is believed to have perpetrated the abuse, neglect, or exploitation. Service of the petition shall be made at least three (3) calendar days prior to the hearing for emergency protective services.

(4)
The hearing on the petition for an emergency order for protective services shall be heard under the following conditions:

(a)
The hearing on the petition, in the interests of expedition, may be held in any county within the judicial district or circuit served by the court. The court shall give priority to the holdings of the hearings pursuant to petitions filed under this chapter;

(b)
The vulnerable adult or his representative may present evidence and cross-examine witnesses; and

(c)
The vulnerable adult or his representative may petition the court to have any order which is entered pursuant to this chapter[,] set aside or modified for good cause.

(5)
Where protective services are rendered on the basis of an order pursuant to this section, the cabinet shall submit a report to the court describing the circumstances including the name, place, date, and nature of the services. Such report shall be made at least once or on a monthly basis if protective services are provided the vulnerable adult for a period of longer than one (1) month.

(6)
The fee of the guardian ad litem shall be paid by the Cabinet for Families and Children not to exceed three hundred dollars ($300). This fee is not to be paid to attorneys employed by government funded legal services programs.

Section 13.   KRS 209.120 is amended to read as follows:

(1)
Upon petition by the Cabinet for Families and Children, a court may issue an order authorizing the provision of emergency protective services to a vulnerable[an] adult after a hearing and upon a finding based on a preponderance of the evidence that:

(a)
The vulnerable adult is in a state of abuse or[,] neglect[, or exploitation] and is living in conditions which present a substantial risk of death or immediate and serious physical harm to himself or others, is being exploited, or is at risk of serious financial loss;

(b)
The vulnerable adult is in need of protective services;

(c)
The vulnerable adult lacks the capacity to consent to such services; and

(d)
No person authorized by law or court order to give consent for the vulnerable adult is available to consent to protective services or such person refuses to give consent.

(2)
In issuing an emergency order, the court shall adhere to the following limitations:

(a)
Only such protective services, including medical and surgical care and protective placement, as are necessary to remove the conditions creating the emergency shall be covered, and the court shall specifically designate the approved services in its order. Such designation of approved services shall be deemed to be the consent of the court authorizing the provision of such services.

(b)
Protective services authorized by the court shall not include hospitalization or protective placement unless the court specifically finds such action is necessary and gives specific approval for such action in its order. If a protective placement is ordered, the court shall authorize only that the individual be placed in the most integrated setting that is appropriate to his placement needs.
(c)
The issuance of an emergency order shall not deprive the vulnerable adult of any rights except to the extent validly provided for in the order.

(d)
To implement an order, the court may authorize forcible entry of the premises of the vulnerable adult for the purpose of rendering protective services or transporting the vulnerable adult to another location for the provision of such services. Authorized forcible entry shall be accomplished by a peace officer accompanied by a representative of the Cabinet for Families and Children.

(3)
If the court finds, pursuant to a hearing, that the vulnerable adult is in need of protective services, and should that adult have a guardian who has been derelict in providing for the welfare of the adult, the court shall have the discretion to remove the guardian and appoint another guardian, if an individual is available, willing, and able to function as guardian; such removal and appointment shall be in compliance with the provisions of KRS Chapter 387. It is not necessary for the court to find a guardian has been derelict as a requirement for the issuance of an order for protective services.

(4)
If the court finds that protective services are no longer needed by the vulnerable adult, the court shall order the emergency protective services to terminate.

Section 14.   KRS 209.130 is amended to read as follows:

(1)
When, from an affidavit or sworn testimony of an authorized representative of the Cabinet for Families and Children, it appears probable that a vulnerable[an] adult will suffer immediate and irreparable physical injury or death if protective services are not immediately provided, and it appears that the adult is incapable of giving consent, the court may assume jurisdiction and issue an ex parte order providing that certain specific protective services be provided the adult. The court shall not authorize such protective services except those specifically designed to remove the vulnerable adult from conditions of immediate and irreparable physical injury or death. A copy of the order shall be served upon the vulnerable adult and his guardian, or if none, his caretaker. Service for the vulnerable adult shall not be made upon the person who is believed to have perpetrated the abuse, neglect, or exploitation.
(2)
To implement an ex parte order, the court may authorize forcible entry of the premises of the vulnerable adult for the purpose of rendering protective services or transporting the adult to another location for the provision of such services. Authorized forcible entry shall be accomplished by a peace officer accompanied by a representative of the Cabinet for Families and Children.

(3)
Upon the issuance of an ex parte order, the Cabinet for Families and Children shall[must] file a petition as soon as possible. A hearing shall[must] be held within seventy-two (72) hours, exclusive of Saturdays and Sundays, from the issuance of an ex parte order.

Section 15.   KRS 209.140 is amended to read as follows:

All information obtained by an authorized investigative agency[the department staff] or its delegated representative, as a result of an investigation made pursuant to this chapter, shall not be divulged to anyone except:

(1)
Persons suspected of abuse,[ or] neglect, or exploitation, provided that in such cases names of informants may be withheld, unless ordered by the court;

(2)
Persons within an authorized investigative agency or its delegated representative[the department or cabinet] with a legitimate interest or responsibility related to the case;

(3)
Other medical, psychological, or social service agencies, financial institutions, or law enforcement agencies that have a legitimate interest in the case;

(4)
Cases where a court orders release of such information;[ and]
(5)
The allegedly[alleged] abused,[ or] neglected, or exploited person; and
(6)
If the vulnerable adult is deceased, the executor or administrator of his estate.

Section 16.   KRS 209.150 is amended to read as follows:

The following persons shall have standing to file a criminal complaint:

(1)
Any person with personal knowledge of the abuse, neglect, or exploitation of a vulnerable adult by the vulnerable adult's caretaker;
(2)
Any vulnerable adult who has been abused, neglected, or exploited; or
(3)
Any representative of an authorized investigative agency[the cabinet] acting officially in that capacity[, any person with personal knowledge of the abuse or neglect, or exploitation of an adult by a caretaker, or an adult who has been abused or neglected or exploited shall have standing to make a criminal complaint].

SECTION 17.   KRS CHAPTER 535 IS ESTABLISHED AND A NEW SECTION THEREOF IS CREATED TO READ AS FOLLOWS:

(1)
Any person who knowingly or wantonly violates the provisions of subsection (1) of Section 6 of this Act shall be guilty of a Class B misdemeanor. Each violation shall constitute a separate offense.

(2)
Any person who knowingly abuses or neglects a vulnerable adult shall be guilty of a Class C felony.

(3)
Any person who wantonly abuses or neglects a vulnerable adult shall be guilty of a Class D felony.

(4)
Any person who recklessly abuses or neglects a vulnerable adult shall be guilty of a Class A misdemeanor.

(5)
Any person who knowingly exploits a vulnerable adult, resulting in a total loss to the adult of more than three hundred dollars ($300) in financial or other resources, shall be guilty of a Class C felony.

(6)
Any person who wantonly or recklessly exploits a vulnerable adult, resulting in a total loss to the adult of more than three hundred dollars ($300) in financial or other resources, shall be guilty of a Class D felony.

(7)
Any person who knowingly, wantonly, or recklessly exploits a vulnerable adult, resulting in a total loss to the adult of three hundred dollars ($300) or less in financial or other resources, shall be guilty of a Class A misdemeanor.

(8)
Any person who knowingly and willfully financially exploits a vulnerable adult within the meaning of KRS Chapter 209 shall be guilty of a Class C felony.

(9)
Immunity from criminal liability shall apply to a person who is not compensated or does not expect compensation who makes a good faith effort to assist a vulnerable adult and the effort:

(a)
Fails; or

(b)
Results in harm to the adult if harm was not the intent of the person.

Section 18.   The following KRS sections are repealed:

209.090   Legislative intent.

209.990   Penalties.

Page 1 of 27
BR089800.100-898



