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AN ACT relating to disability insurance.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF SUBTITLE 14 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 6 of this Act, unless the context requires otherwise:
(1)
"Authorized person" means authorized person as defined in KRS 304.17A-600(2);

(2)
"Covered person" means a person covered under a disability plan; 

(3)
"Disability plan" means insurance against loss of occupational earning capacity arising from injury, sickness, or disablement;

(4)
"External review" means external review as defined in KRS 304.17A-600(5);

(5)
"Independent review entity" means independent review entity as defined in KRS 304.17A-600(7);

(6)
"Insurer" means any company authorized to transact insurance business in Kentucky who offers a disability plan; and

(7)
"Internal review process" means a formal process established and maintained by the insurer, its designee, or agent whereby the covered person, an authorized person, or a provider may contest a denial rendered by the insurer or its designee.

SECTION 2.   A NEW SECTION OF SUBTITLE 14 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
Every insurer shall have an internal appeal process to be utilized by the insurer or its designee. An insurer shall disclose the availability of the internal appeal process to the covered person in the covered person's notice of a denial and certificate of coverage or policy documents. 
(2)
The internal appeals process may be initiated by the covered person, an authorized person, or a provider acting on behalf of the covered person. At a minimum, the process shall provide:

(a)
That a covered person, authorized person, or provider acting on behalf of a covered person shall be allowed by insurers or their designees to request an internal appeal within a timeframe of at least sixty (60) days after receipt of a denial letter;

(b)
That covered persons, authorized persons, and providers shall be provided by insurers or their designees decisions on denials within sixty (60) days of receipt of the request for internal appeal; and

(c)
That covered persons, authorized persons, and providers shall be provided by insurers or their designees with an internal appeal decision letter that includes instructions for initiating an external review of the denial.

SECTION 3.   A NEW SECTION OF SUBTITLE 14 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
Every insurer shall have an external review process to be utilized by the insurer or its designee, consistent with this section, which shall be disclosed to covered persons in accordance with Section 2 of this Act.

(2)
A covered person, authorized person, or provider acting on behalf of and with the consent of the covered person may request an external review of a denial rendered by the insurer, its designee, or agent.

(3)
The insurer shall provide for an external review of a denial if the following criteria are met:

(a)
The insurer, its designee, or agent has rendered a denial; 

(b)
The covered person has completed the insurer's internal appeal process; and

(c)
The covered person was enrolled in and eligible to receive benefits under the disability plan on the date the claim was filed.

(4)
The covered person, an authorized person, or a provider with consent of the covered person shall submit a request for external review to the insurer within sixty (60) days of receiving notice if a denial has been upheld under the insurer's internal appeal process. As part of the request, the covered person shall provide to the insurer or its designee written consent authorizing the independent review entity to obtain all necessary medical records from both the insurer and any provider utilized for review purposes regarding the decision to deny.

(5)
The covered person shall be assessed a one (1) time filing fee of twenty-five dollars ($25) to be paid to the independent review entity, which may be waived if the independent entity determines that the fee creates a financial hardship on the covered person.

(6)
A covered person shall not be afforded an external review of the denial if:

(a)
The subject of the covered person's denial has previously gone through the external review process and the independent review entity found in favor of the insurer; and

(b)
No relevant new clinical information has been submitted to the insurer since the independent review entity found in favor of the insurer.

(7)
Insurers shall utilize independent review entities on a rotating basis so that an insurer does not have the same independent review entity for two (2) consecutive external reviews.

(8)
If a dispute arises between an insurer and a covered person regarding the covered person's right to an external review, the covered person may file a complaint with the office. Within five (5) days of receipt of the complaint, the office shall render a decision and may direct the insurer to submit the dispute to an independent review entity for an external review if the office finds that all of the requirements of subsection (3) of this section have been met.

(9)
The external review process shall be confidential and not subject to KRS 61.805 to 61.850 and KRS 61.870 to 61.882.

(10)
External reviews for covered persons enrolled in disability plans shall be conducted by the independent review entity and a determination made within twenty-one (21) calendar days of receipt of all information required from the insurer. An extension of up to fourteen (14) calendar days may be allowed if the covered person and the insurer are in agreement.

SECTION 4.   A NEW SECTION OF SUBTITLE 14 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
In making its decision, the independent review entity conducting the external review shall take into account all of the following:

(a)
Information submitted by the insurer, the covered person, the authorized person, and the covered person's provider, including the following:

1.
The covered person's medical records;

2.
The standards, criteria, and clinical rationale used by the insurer to make its decision; and

3.
The insurer's disability plan;

(b)
Findings, studies, research, and other relevant documents of government agencies and nationally recognized organizations; and

(c)
Relevant findings in peer-reviewed medical or scientific literature, published opinions of nationally-recognized medical specialists, and clinical guidelines adopted by relevant national medical societies.

(2)
The insurer shall be responsible for the cost of external review.

(3)
The independent review entity shall provide to the covered person, treating provider, insurer, and the office of insurance a decision which shall include:

(a)
The findings for either the insurer or the covered person regarding the issue under review;

(b)
The relevant provisions in the insurer's disability plan and how applied; and

(c)
The relevant provisions of any nationally recognized and peer-reviewed medical or scientific documents used in the external review.

(4)
The insurer shall provide any coverage determined by the independent review entity to be medically necessary. The decision shall apply only to the individual covered person's external review.

(5)
Subject to the rules of evidence, a written description prepared by an independent review entity shall be admissible in any civil action related to the denial.

(6)
The decision of the independent review entity shall be binding on the insurer with respect to that covered person. Failure of the insurer to provide coverage as required by the independent review entity shall:

(a)
Be a violation of this chapter of a nature sufficient to warrant the executive director revoking or suspending the insurer's license or certificate of authority; and

(b)
Constitute an unfair claims settlements practice as set forth in KRS 304.12-230.

(7)
Failure to provide coverage as required by the independent review entity shall also subject the insurer to the provisions of KRS 304.99-010 and 304.99-020 and require the insurer to pay the claim that was the subject of the external review, without need for the covered person or authorized person to further establish a right as to the payment amount. Reasonable attorney fees associated with the actions of the insured necessary to collect the amount owed the covered person shall be assessed against and borne by the insurer.

(8)
Within thirty (30) days of the decision in favor of the covered person by the independent review entity, the insurer shall provide written notification to the office that the decision has been implemented in accordance with this section.

(9)
The covered person, insurer, or provider in the external review may submit written complaints to the office regarding any independent review entity's actions believed to be an inappropriate action of the requirements of this section. The office shall promptly review the complaint, and if the office determines that the actions of the independent review entity were inappropriate, the office shall take corrective measures, including decertification or suspension of the independent review entity from further participation in external reviews. The office's actions shall be subject to the powers and administrative procedures set forth in Subtitle 17A of KRS Chapter 304.

SECTION 5.   A NEW SECTION OF SUBTITLE 14 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

If the covered person, authorized person, or provider has new clinical information regarding the covered person's internal appeal, he or she shall provide that information to the insurer prior to the initiation of the external review process. The insurer shall have five (5) business days from the date of the receipt of the information to render a decision based on the new information. If new information is provided in accordance with this section, the sixty (60) day timeframe for commencing an external review shall not begin to run until the insurer or its designee renders a decision regarding the new information.

SECTION 6.   A NEW SECTION OF SUBTITLE 14 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

The executive director shall promulgate administrative regulations to implement the provisions of Sections 1 to 6 of this Act.

Section 7.   KRS 304.17A-603 is amended to read as follows:

(1)
KRS 304.17A-600 to 304.17A-633 shall apply to any insurer that covers citizens of the Commonwealth under a health benefit plan. An insurer shall maintain written procedures for:

(a)[(1)]
Determining whether a requested service, treatment, drug, or device is covered under the terms of a covered person's health benefit plan;

(b)[(2)]
Making utilization review determinations; and

(c)[(3)]
Notifying covered persons, authorized persons, and providers acting on behalf of covered persons of its determinations.

(2)
The procedures for utilization review of disability plans are set forth in Sections 1 to 6 of this Act.
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