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AN ACT relating to medical malpractice insurance.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 304.13-051 is amended to read as follows:

(1)
(a)
In a competitive market, every insurer shall file with the executive director rates and supplementary information to be used in this state for medical malpractice risks, commercial risks as designated by the executive director and for all personal risks. Except as provided in paragraph (b) of this subsection, the rates and supplementary rate information shall be filed not later than fifteen (15) days after the date of first use of the rates, unless the executive director finds after a hearing that an insurer's rates require closer supervision because of the insurer's financial condition. On a finding, rates for both personal and commercial risks, supplementary rate information, and supporting information shall be filed with the executive director at least thirty (30) days before the effective date of the rates. An order shall expire no later than one (1) year after it is issued.

(b)
As to medical malpractice risks, every insurer, who for the entire ninety (90) day period prior to filing its medical malpractice insurance rates did not issue or renew medical malpractice insurance policies in Kentucky, shall file with the executive director all rates for that market, supplementary rate information, and supporting information at least thirty (30) days before the proposed effective date of the rates. On application of the filer, the executive director may authorize an earlier effective date.

(c)
The executive director may, if the executive director determines that a hearing could aid the executive director in determining whether to approve or disapprove the filing or when the executive director deems it in the public interest, hold a public hearing on any medical malpractice insurance filing under this subsection within thirty (30) days after all rates and supplementary rate information have been filed. The executive director may extend the thirty (30) day period by an additional thirty (30) day period.

(d)
As to medical malpractice insurance, at the time of filing with the executive director a proposed rate increase, the insurer shall notify each policyholder that the insurer has filed a proposed rate increase. The notice shall state the percentage by which the policyholder's current premium is anticipated to increase if the proposed rate increase is approved as filed.
(2)
In a noncompetitive market, every insurer shall file with the executive director all rates for that market, supplementary rate information, and supporting information at least thirty (30) days before the proposed effective date of the rates. On application of the filer, the executive director may authorize an earlier effective date.

(3)
Any rate filing in effect at the time the executive director determines that competition does not exist pursuant to KRS 304.13-041 shall be deemed to be effective until disapproved pursuant to the procedures and rating standards of this chapter.

(4)
Every insurer shall file with the executive director all rating manuals and underwriting rules that it uses in this state not later than fifteen (15) days after they become effective. Manuals, rules, and guidelines must be adhered to until amended. The executive director may exempt an insurer from filing supporting information if it files by reference, with or without deviation, to a filing which is in effect for another insurer or an advisory organization.

(5)
(a)
No insurer shall place into effect any rates, manuals, or underwriting rules which it proposes to use pursuant to subsection (1) or (4) of this section if the rates, manuals or underwriting rules will result in an increase or decrease of more than twenty-five percent (25%) from the insurer's then existing rates for any classification of risks in any of its rating territories within a twelve (12) month period of time.

(b)
Any insurer which proposes to change its then existing rates, manuals, or underwriting rules so as to effectively increase or decrease the rates of any classification of risks within any rating territory more than twenty-five percent (25%) within a twelve (12) month period shall file all the rates and supplemental rating information which shall not become effective until approved by the executive director.

(6)
Rates and supplemental rating information for a residual market mechanism shall not become effective until approved by the executive director.

(7)
The executive director shall review filings made in accordance with subsections (2), (5)(b) and (6) of this section as soon as reasonably possible after they have been made in order to determine whether they meet the applicable requirements of this chapter. Each filing shall be on file for a waiting period of thirty (30) days before it becomes effective, which period may be extended by the executive director for an additional period not to exceed thirty (30) days if he gives written notice within the waiting period to the insurer which made the filing that additional time is needed for consideration of the filing. The executive director may, when he deems it to be in the public interest, hold a public hearing on any filing before the filing becomes effective to determine whether the filing meets the requirements of this subtitle. In the event that a hearing is held under the provisions of this subsection, the waiting periods specified in this subsection shall not begin to run until thirty (30) days after the close of the hearing. The burden of establishing that the filing under consideration meets the requirements of this subtitle is on the insurer which makes the filing. A filing shall be deemed to meet the requirements of this subtitle unless disapproved by the executive director within the waiting period or any extension thereof.

(8)
At any hearing concerning an increase in worker's compensation rates conducted pursuant to subsection (7), the executive director may approve a rate other than one that has been proposed by the filer if it is justified by the evidence presented at the hearing.

SECTION 2.   A NEW SECTION OF SUBTITLE 13 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
Notwithstanding any other provision of this subtitle, if an insurer makes a filing for a proposed rate increase in a rate for medical malpractice insurance, the insurer shall not include in the filing any component that is directly or indirectly related to:
(a)
Capital losses, diminished cash flow from any dividends, interest, or other investment returns, or any other financial loss that is materially outside the claims experience of the medical malpractice insurance industry, as determined by the executive director; and
(b)
Losses that are the result of any criminal or fraudulent activities of a director, officer, or employee of the insurer.
(2)
If the executive director determines that a filing includes any component in violation of subsection (1) of this section, the executive director shall disapprove the proposed increase, in whole or in part, to the extent that the proposed increase relies upon such a component.
SECTION 3.   A NEW SECTION OF SUBTITLE 13 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
Except as otherwise provided in this section, if an insurer issues a policy of medical malpractice insurance to a health care provider who delivers one (1) or more babies per year, the insurer shall not set the premium for the policy at a rate that is different from the rate set for such a policy issued by the insurer to any other health care provider who delivers one (1) or more babies per year if the difference in rates is based in whole or in part upon the number of babies delivered per year by the health care provider.

(2)
If an insurer issues a policy of medical malpractice insurance to a health care provider who delivers one (1) or more babies per year, the insurer may set the premium for the policy at a rate that is different, based in whole or in part upon the number of babies delivered per year by the health care provider, from the rate set for such a policy issued by the insurer to any other health care provider who delivers one (1) or more babies per year if the insurer:

(a)
Bases the difference upon actuarial and loss experience data available to the insurer; and

(b)
Obtains the approval of the executive director for the difference in rates.

(3)
The provisions of this section do not prohibit an insurer from setting the premium for a policy of medical malpractice insurance issued to a health care provider who delivers one (1) or more babies per year at a rate that is different from the rate set for such a policy issued by the insurer to any other health care provider who delivers one (1) or more babies per year if the difference in rates is based solely upon factors other than the number of babies delivered per year by the health care provider.

SECTION 4.   A NEW SECTION OF SUBTITLE 13 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
On or before April 1 of each year, the executive director shall:
(a)
Determine whether there are any medical specialties in this Commonwealth which are essential as a matter of public policy and which must be protected pursuant to this section from certain adverse actions relating to medical malpractice insurance that may impair the availability of those essential medical specialties to the residents of this Commonwealth; and
(b)
Make a list containing the essential medical specialties and provide the list to each insurer that issues policies of medical malpractice insurance to health care providers who are practicing in one (1) or more of the essential medical specialties.
(2)
If an insurer intends to cancel, terminate, or otherwise not renew a specific policy of medical malpractice insurance that it has issued to a health care provider who is practicing in one (1) or more of the essential medical specialties designated by the executive director:

(a)
The insurer must provide one hundred twenty (120) days’ notice to the health care provider before its intended action becomes effective; and

(b)
The executive director may require the insurer to delay its intended action for a period of not more than sixty (60) days if the executive director determines that a replacement policy is not readily available to the health care provider.

(3)
If an insurer intends to cancel, terminate, or otherwise not renew all policies of medical malpractice insurance that it has issued to health care providers who are practicing in one (1) or more of the essential medical specialties designated by the executive director:

(a)
The insurer must provide one hundred twenty (120) days’ notice of its intended action to the executive director and the health care providers before its intended action becomes effective; and

(b)
The executive director may require the insurer to delay its intended action for a period of not more than sixty (60) days if the executive director determines that replacement policies are not readily available to the health care providers.

(4)
The executive director may adopt any administrative regulations that are necessary to carry out the provisions of this section.

(5)
Until the executive director determines which, if any, medical specialties are to be designated as essential medical specialties, the following medical specialties shall be deemed to be essential medical specialties for the purposes of this section:

(a)
Emergency medicine;

(b)
Neurosurgery;

(c)
Obstetrics and gynecology;

(d)
Orthopedic surgery;

(e)
Pediatrics; and

(f)
Trauma surgery.

SECTION 5.   A NEW SECTION OF SUBTITLE 13 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The executive director shall collect all information which is pertinent to monitoring whether an insurer that issues medical malpractice insurance is complying with the applicable standards for rates established in this subtitle. Such information shall include, without limitation:

(a)
The amount of gross premiums collected with regard to each medical specialty;

(b)
Information relating to loss ratios; and

(c)
Information reported pursuant to Section 6 of this Act.

(2)
In addition to the information collected pursuant to subsection (1) of this section, the executive director may request any additional information from an insurer:

(a)
Whose rates and credit utilization are materially different from other insurers in the market for medical malpractice insurance in this state;

(b)
Whose credit utilization shows a substantial change from the previous year; or

(c)
Whose information collected pursuant to subsection (1) of this section indicates a potentially adverse trend.

(3)
If the executive director requests additional information from an insurer pursuant to subsection (2) of this section, the executive director shall:

(a)
Determine whether the additional information offers a reasonable explanation for the results described in paragraph (a), (b) or (c) of subsection (2) of this section; and

(b)
Take any steps permitted by law that are necessary and appropriate to ensure the ongoing stability of the market for medical malpractice insurance in this state.

(4)
On an ongoing basis, the executive director shall:

(a)
Analyze and evaluate the information collected pursuant to this section to determine trends in and measure the health of the market for medical malpractice insurance in this state; and

(b)
Prepare and submit a report of his findings and recommendations to the Interim Joint Committee on Banking and Insurance of the Legislative Research Commission on or before November 1 of each year.

SECTION 6.   A NEW SECTION OF SUBTITLE 13 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
Each insurer that issues a policy of medical malpractice insurance covering a health care provider shall, within forty-five (45) days after a claim is adjudicated to final judgment against the health care provider, submit a report to the executive director concerning the claim. The report shall include, without limitation:

(a)
The name and address of the claimant and the insured under the policy;

(b)
A statement setting forth the circumstances of the case;

(c)
Information indicating whether any payment was made on the claim and the amount of the payment, if any; and

(d)
The information specified in Section 7 of this Act.

(2)
An insurer who willfully violates or fails to comply with the provisions of subsection (1) of this section is subject to imposition of an administrative fine of not more than one thousand dollars ($1000) for each day of the violation or failure to comply, up to a maximum fine of fifty thousand dollars ($50,000).

(3)
The executive director shall, within thirty (30) days after receiving a report from an insurer pursuant to this section, submit a report to the licensing board of the health care provider setting forth the information provided to the executive director by the insurer pursuant to this section.

SECTION 7.   A NEW SECTION OF SUBTITLE 13 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The executive director shall collect and maintain the information provided by insurers pursuant to Section 6 of this Act regarding each claim for medical malpractice adjudicated to final judgment against a person who is covered by a policy of insurance for medical malpractice in this state, including, without limitation:
(a)
The cause of the loss;
(b)
A description of the injury for which the claim was filed;
(c)
The sex of the injured person;
(d)
The names and number of defendants in each claim;
(e)
The type of coverage provided;
(f)
The amount of the initial, highest and last reserves of an insurer for each claim before final resolution of the claim by trial;
(g)
The disposition of each claim;
(h)
The amount of money awarded by verdict;
(i)
The sum of money paid to each claimant and the source of that sum;
(j)
Any sum of money allocated to expenses for the adjustment of losses; and
(k)
Any other information the executive director determines to be necessary or appropriate.
(2)
The executive director shall submit with his report to the Legislature required pursuant to Section 5 of this Act a summary of the information collected pursuant to this section.
(3)
The executive director shall adopt administrative regulations necessary to carry out the provisions of this section.
Section 8.   The following KRS section is repealed:

304.40-310   Settled or adjudicated claims -- Report -- Approval of executive director.
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