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AN ACT relating to the Petroleum Storage Tank Environmental Assurance Fund, making an appropriation relating thereto, and declaring an emergency.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   (1)
(a)
The General Assembly of the Commonwealth of Kentucky finds that an emergency has arisen as described in this Act that threatens to jeopardize the effectiveness of the underground petroleum storage tank program in protecting the public health and safety and the state's natural environment from the effects of releases from underground petroleum storage tanks because the continued delay in paying for certain prior tank remediation services threatens to discourage and deter qualified contractors from performing needed present and future corrective action work. The General Assembly further finds that the creation of a bankruptcy response emergency loan program will serve to reassure qualified tank remediation service providers that timely payment will be made by the state for properly documented tank remediation services and thus insure that the program continues to protect against threats to the public health and safety and the natural environment. Based on these findings, the General Assembly declares that the Office of Petroleum Storage Tank Environmental Assurance Fund, hereafter referred to as the office, created by KRS 224.60-130, shall establish a bankruptcy response emergency loan account in the petroleum storage tank environmental assurance fund created in KRS 224.60-140.

(b)
Because of the emergency conditions to be addressed by this Act, the office shall give the highest priority to using unobligated money in the fund for making interest-free bankruptcy response emergency loans. The office shall suspend, as necessary, obligating money in the fund for the purposes set out in KRS 224.60-130 and 224.60-140 in order to make loans under this Act. However, the office shall maintain an unobligated balance of one million five hundred thousand dollars ($1,500,000) to ensure a one million dollar ($1,000,000) reserve balance adequate to meet federal financial responsibility requirements and a five hundred thousand dollar ($500,000) reserve balance for emergency abatement action that may be taken by the Natural Resources and Environmental Protection Cabinet under KRS 224.60-135. For the 2000-2001 fiscal year, moneys existing in or accruing to the fund are hereby appropriated for the purposes, in the manner, and to the extent set out in this Act.

(2)
The office shall immediately make bankruptcy response emergency loans available to qualified applicants. A "qualified applicant" means a person:

(a)
Who performed corrective action services, or who provided goods or services, directly or indirectly, to assist in the performance of corrective action, under an agreement with a primary service provider designated by a tank owner or operator to receive payment directly from the office for the performance of corrective action; and

(b)
Whose primary service provider has been named as a debtor in a voluntary or involuntary proceeding under the federal bankruptcy laws. A "primary service provider" means a person who contracted with a tank owner or operator for the performance of corrective action services and to receive direct payment from the office.

(3)
To apply for a loan, the qualified applicant shall submit:

(a)
A copy of the written agreement between the qualified applicant and a primary service provider, if one exists; and

(b)
A copy of the filed stamped and allowed proof of claim for payment due from the primary service provider submitted by or on behalf of the qualified applicant to the federal bankruptcy court with jurisdiction over the primary service provider. The copy of the proof of claim for payment shall be accompanied by documentation supporting the right to receive payment.

(4)
The office shall make an interest-free bankruptcy response emergency loan to a qualified applicant in the amount equal to the amount of the claim within fifteen (15) days of receipt of the loan application. If any payments have been made on the claim by the primary service provider under the authority of the bankruptcy court with jurisdiction over the service provider, the amount of the loan shall be the unpaid balance remaining due on the claim.

(5)
Prior to making each loan, the office and the qualified applicant shall enter into an agreement for the repayment of the loan. The agreement shall include an assignment to the office of the right of the qualified applicant to receive any payment from the primary service provider on the claim. The office shall forgive any balance on the loan that remains after any distribution allowed by the bankruptcy court. The qualified applicant shall agree to release any lien and dismiss any lawsuit filed by or on behalf of the qualified applicant against any tank owner or operator of an underground petroleum storage tank site where services were performed that have led to a claim for which the qualified applicant receives a loan from the office as provided in this Act.

Section 2.   The office shall seek through the bankruptcy court with jurisdiction over the primary service provider to include within any reorganization plan of the primary service provider a right to set off the amount of the bankruptcy response emergency loan owed by the qualified applicant in accordance with subsection (5) of Section 1 of this Act against the assignment of any amount to be distributed to the qualified applicant under the plan.

Section 3.   This Act expires July 1, 2002, but loans made before that date shall continue in effect until terminated under the terms of the loan agreement.

Section 4.   Whereas (1) the year long and continuing delay in paying the estimated five hundred (500) businesses which performed or assisted in underground tank remediation services under agreements with a primary contractor that subsequently filed for bankruptcy subjects those businesses to financial hardship and threatens their complete business failure; (2) the increasingly desperate financial status of the unpaid remediation service providers has pressured them to attempt to save their businesses by filing liens and lawsuits to force payment from the approximately eleven hundred (1100) tank owners throughout the state who benefited from their remediation services; (3) the tank owners themselves now face this financial hardship and potential loss of their businesses as a direct result of their good faith effort to comply with the state's environmental protection laws by having tank remediation services performed with the expectation, created and promoted by the state, that the great majority of those remediation costs would be paid by the state; and (4) the state has the money to immediately pay the tank remediation service providers and thus stop the accelerating and widening negative economic impacts that have resulted from the bankruptcy of the primary contractor; an emergency is declared to exist, and this Act takes effect upon its passage and approval by the Governor or upon its otherwise becoming a law.
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