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AN ACT relating to advertising devices.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 177.830 is amended to read as follows:

As used in KRS 177.830 to 177.890, unless the context requires otherwise:

(1)
"Limited-access highway" means a road or highway or bridge constructed pursuant to the provisions of KRS 177.220 to 177.310;

(2)
"Interstate highway" means any highway, road, street, access facility, bridge, or overpass which is designated as a portion of the national system of interstate and defense highways as may be established by law, or as may be so designated by the Transportation Cabinet in the joint construction of the system by the Transportation Cabinet and the United States Department of Transportation, Bureau of Public Roads;

(3)
"Federal-aid primary highway" means any highway, road, street, appurtenant facility, bridge, or overpass which is designated as a portion of the federal-aid primary highway system as may be established by law or as may be so designated by the Transportation Cabinet and the United States Department of Transportation;

(4)
"Turnpike" means any road or highway or appurtenant facility constructed pursuant to the provisions of KRS 177.390 to 177.570, or pursuant to the provisions of any other definition of "turnpike" in the Kentucky Revised Statutes, or any other highway, road, parkway, bridge, or street upon which a toll or fee is charged for the use of motor vehicular traffic;

(5)
"Advertising device" means any billboard, sign, notice, poster, display, or other device intended to attract the attention of operators of motor vehicles on the highways, and shall include a structure erected or used in connection with the display of any device and all lighting or other attachments used in connection therewith. However, it does not include directional or other official signs or signals erected by the state or other public agency having jurisdiction;

(6)
"Highway or highways" as used in KRS 177.830 to 177.890 means limited access highway, interstate highway, federal-aid primary highway, or turnpike as defined in KRS 177.830 to 177.890;

(7)
"Commercial or industrial zone" adjacent to a federal-aid primary highway means an area zoned to permit business, commerce or trade pursuant to lawful ordinance or regulation;

(8)
"Unzoned commercial or industrial area" adjacent to a federal-aid primary highway means an area which is not zoned by state or local law, regulation, or ordinance and on which either a commercial or industrial activity is conducted or a permanent structure therefor is located together with the area extending along the highway for such distances as may be determined by regulation promulgated by the secretary of the Transportation Cabinet. Each side of the highway will be considered separately in applying this definition--all measurements shall be from the outer edges of the regularly used buildings, parking lots, storage or processing areas of the activities, not from the property lines of the activities, and shall be along or parallel the edge of the pavement of the highway;

(9)
"Commercial or industrial activities" for purposes of unzoned industrial and commercial areas means those activities generally recognized as commercial or industrial by zoning authorities in this state, except that none of the following activities shall be considered commercial or industrial:

(a)
Outdoor advertising structures;

(b)
Agricultural, forestry, ranching, grazing, farming, and related activities, including, but not limited to, wayside fresh produce stands;

(c)
Activities normally or regularly in operation less than three (3) months of the year;

(d)
Transient or temporary activities;

(e)
Activities not visible from the main traveled way;

(f)
Activities more than 300 feet from the nearest edge of the right-of-way;

(g)
Activities conducted in a building principally used as a residence;

(h)
Railroad tracks and minor sidings;[.]
(10)
"Urban areas" means those areas having a population of five thousand (5,000) or more which have been designated by the United States Department of Commerce, Bureau of the Census, as an urban area. A list of cities which have designated urban areas shall be maintained by the Transportation Cabinet, Division of Planning, Frankfort, Kentucky 40622. The Transportation Cabinet shall maintain maps indicating the boundaries of the designated areas. The maps shall be available from the Transportation Cabinet for a fee not to exceed five dollars ($5.00);

(11)
"Advertising device viewing zone" means an area seven hundred fifty (750) feet in the direction the sign is facing and two hundred fifty (250) feet past the sign measured on the centerline of the travel lane having as one terminus the point of the centerline immediately opposite the advertising device;

(12)
"Screening" means the obstruction of the view of an advertising device message as viewed from the centerline of the highway;

(13)
"Routine maintenance" as it relates to a nonconforming advertising device means:

(a)
The maintenance of an advertising device that is limited to replacement of nuts and bolts, nailing, riveting, or welding, cleaning and painting, or manipulating to level or plumb the advertising device;

(b)
The routine change of message; or

(c)
The repair of existing stringers, panels, facings, or poles or the replacement of existing stringers, panels, or facings. The display shall remain substantially as it was on the date the structure was classified by the Transportation Cabinet as nonconforming. Only original stringers, panels, and facings shall be used for repair. The structure shall not be repaired if it is destroyed. Notwithstanding whether it is permissible to repair the supporting members of an advertising device, "routine maintenance" shall not mean adding guys or struts for the stabilization of the device or substantially changing the device;

(14)
"Destroyed" means that the advertising device has sustained damage by any means in excess of fifty percent (50%) of the entire advertising device, including supports, poles, guys, struts, panels, facing, and bracing. To be structurally and visually acceptable, the damage shall require more than fifty percent (50%) of the advertising device to be repaired or replaced through one (1) or more of the following remedies:

(a)
Adding guys or struts;

(b)
Adding new supports or poles by splicing or attaching to existing supports;

(c)
Adding new or replacement peripheral or integral structural bracing or framing; or

(d)
Adding new or replacement panels or facings;

(15)
"Routine change of message" as it relates to a nonconforming advertising device means the message change on an advertising device from one (1) advertised product or activity to another, including the lamination, fixing, or preparation of existing or new panels or facings, at a plant or factory for the changing of messages as the normal operating procedure of a company;

(16)
"Supplemental permit" means a special permit issued one (1) time per advertising device for the purposes of cutting, removing, or pruning vegetation that has grown wild and unmanaged during the prohibition on vegetation control between 1993 and 2000. The supplemental permit shall be submitted to the Transportation Cabinet no later than December 31, 2000;

(17)
"Scrub growth" means unwanted undergrowth that has been growing wild and unmanaged; and

(18)
"Accepted horticulture practice" means pruning that is supervised by an International Society of Arborculture certified arborist following the American National Standards Institute A300-Tree, Shrub and other Woody Plant Maintenance Standard Practices.

Section 2.   KRS 177.850 is amended to read as follows:

The general purposes of KRS 177.830 to 177.890 and its specific objectives and standards are: 

(1)
To provide for maximum visibility along the National Highway System, including but not limited to interstate highways, limited-access highways, federal-aid primary highways, turnpikes, and connecting roads or highways; 

(2)
To provide standards for the opening of views to legally erected forms of outdoor advertising that have been obstructed or had their effectiveness reduced by vegetation growing upon interstate highways, limited access highways, federal-aid primary highways, turnpikes, and connecting roads;
(3)
To prevent unreasonable distraction of operators of motor vehicles; 

(4)[(3)]
To prevent confusion with regard to traffic lights, signs or signals or otherwise interfere with the effectiveness of traffic regulations; 

(5)[(4)]
To preserve and enhance the natural scenic beauty or the aesthetic features of the aforementioned interstate highways, limited-access highways, federal-aid primary highways, turnpikes, and adjacent areas; 

(6)[(5)]
To promote maximum safety, comfort and well-being of the users of said highways.

Section 3.   KRS 177.860 is amended to read as follows:

The commissioner of the Department of Highways shall prescribe, by administrative regulation promulgated under KRS Chapter 13A,[regulations] reasonable standards for the advertising devices hereinafter enumerated that are[,] designed to protect the safety of, and to guide, the users of the highways and otherwise to achieve the objectives set forth in KRS 177.850.[, and] The erection and routine maintenance and routine change of message of any of the following advertising devices, if they comply with the regulations, shall not be deemed a violation of KRS 177.830 to 177.890:

(1)
An advertising device which is to be erected or maintained on property for the purpose of setting forth or indicating:

(a)
The name and address of the owner, lessee, or occupant of the property; or

(b)
The name or type of business or profession conducted on the property; or

(c)
Information required or authorized by law to be posted or displayed on the advertising device;

(2)
An advertising device which is not visible from any traveled portion of the highway;

(3)
An advertising device indicating the sale or leasing of the property upon which it is placed;

(4)
Advertising devices which otherwise comply with the applicable zoning ordinances and regulations of any county or city, and which are to be located in a commercially or industrially developed area, in which the commissioner of highways determines, in exercise of his sound discretion, that the location of the advertising devices is compatible with the safety and convenience of the traveling public.

Section 4.   KRS 177.863 is amended to read as follows:

Within any commercial or industrial zone or unzoned commercial or industrial area adjacent to a federal-aid primary highway, advertising devices shall be subject to the following standards: 

(1)
Prohibited advertising devices: 

(a)
Advertising devices that are not clean and in good repair. 

(b)
Advertising devices that are not securely affixed to a substantial structure. 

(c)
Advertising devices which attempt or appear to attempt to direct the movement of traffic or which interfere with, imitate or resemble any official traffic sign, signal or device. 

(d)
Advertising devices which obstruct the view of official signs, or approaching and merging traffic. 

(e)
Advertising devices on trees, or painted upon natural features. 

(f)
Advertising devices exceeding one thousand two hundred fifty (1,250) square feet on each face including border and trim, but excluding supports. 

(g)
Advertising devices advertising an activity that is illegal under state or federal law. 

(h)
Obsolete advertising devices. 

(2)
Spacing of advertising devices: 

(a)
An[No] advertising device structure designed to be primarily viewed from a non-limited access federal-aid primary highway shall not be erected within three hundred (300) feet of any other[ such] advertising device structure on the same side of the highway, unless separated by a building, natural obstruction or roadway, except[. Provided, however,] that in an incorporated municipality the[such] required distance shall be reduced to one hundred (100) feet. 

(b)
Double-faced -- V-type and/or back-to-back advertising device structures shall be one advertising device for spacing purposes. 

(c)
The minimum distance between advertising devices shall be measured along the nearest edge of the pavement between points directly opposite the advertising devices. 

(d)
Advertising devices advertising the sale or lease of the property on which they are located, or advertising the activity conducted thereon, are permitted, and shall not cause any other advertising device to be in violation of this chapter; notwithstanding any contrary provision. 

(3)
Size of advertising devices: 

(a)
The maximum area for any advertising device shall be one thousand two hundred fifty (1,250) square feet, including border and trim but excluding supports. 

(b)
An advertising device structure may contain one (1) or two (2) advertisements per facing, not to exceed the maximum area. 

(c)
Double faced structures will be permitted with the maximum area being allowed for each facing. 

(4)
Lighting of advertising devices: 


Advertising devices may be illuminated, subject to the following restrictions: 

(a)
Advertising devices which contain, include or are illuminated by any flashing, intermittent, or moving light or lights are prohibited, except those giving public service information such as time, date, temperature, weather, or similar information. 

(b)
Advertising devices are prohibited that[which] are not effectively shielded [as ]to prevent beams or rays of light from being directed at any portion of the traveled way of the highway and[which] are of an[such] intensity or brilliance that causes[as to cause] glare, impairs[ or to impair] the vision of the driver of any motor vehicle, or[ which] otherwise interferes[interfere] with any driver's operation of a motor vehicle[ are prohibited].

(c)
An[No] advertising device shall not be so illuminated that it interferes with the effectiveness of or obscures an official traffic sign, device, or signal. 

(5)
The owner of a legally erected advertising device may apply to the Transportation Cabinet for approval of a vegetation control permit issued under the provisions of subsection (6) of this section for the purposes of trimming and pruning vegetation that is either interfering with the effectiveness of a lawfully erected advertising device or is obscuring a lawfully erected advertising device. A permit shall not be issued to clear-cut an area. Clear-cutting of vegetation shall be prohibited.

(6)
The secretary of the Transportation Cabinet shall, within thirty (30) days of the effective date of this Act, establish a permit procedure for the selective control of vegetation that interferes with the effectiveness of a lawfully erected advertising device or is obscuring a lawfully erected advertising device. An advertising device shall be considered to be obscured or its effectiveness reduced when the advertising message is obstructed, in whole or in part, within the viewing zone of the advertising device for a cumulated distance of five hundred (500) feet in the direction the sign is facing. Under a vegetation control permit:

(a)
The standards for approval of a vegetation control permit may include:

1.
Replacement of landscaping vegetation;

2.
Accepted horticultural practices;

3.
Prohibition of topping, removing, or trimming of vegetation more than four (4) inches in diameter, unless the vegetation is certified by an arborist as scrub growth;

4.
Prohibition of topping, removing, or trimming vegetation that was planted on state right-of-way to beautify Kentucky's scenery or for other landscaping purposes;

5.
Prohibition of removal of any vegetation that screened the outdoor advertising device when a permit was originally issued for the device; and

6.
Prohibition of vegetation control in the median of the highway.

(b)
The application for a vegetation control plan shall include the following:

1.
Identification of the advertising device;

2.
Identification of the owner of the advertising device;

3.
A photograph and a map or sketch showing the location of the advertising device, the viewing area of the device, and the portion of the device that is obstructed or will be obstructed within the next two (2) years;

4.
A photograph and a map or sketch identifying all areas of requested vegetation control and a statement documenting if the vegetation is natural growth or landscaping material; and

5.
The horticulture practice and vegetation control plan that the applicant recommends be used in front of the advertising device.
(c)
The selective vegetation control plan submitted by an applicant shall be reviewed by a representative of the Transportation Cabinet and shall include an on-site inspection with the applicant's landscape personnel. The results of the inspection shall be included in the permit application.

(d)
The Transportation Cabinet shall approve or deny an application for a permit within sixty (60) days of receipt of the application.

(e)
The permit shall require a performance bond in an amount determined by the Transportation Cabinet to run concurrently with the permit.

(f)
The Transportation Cabinet shall establish a permit fee by administrative regulation promulgated under KRS Chapter 13A to offset the cost of issuing a permit under this section.

(g)
The Transportation Cabinet shall let a contract to perform duties associated with the approved vegetation control plan and permit. All costs associated with the contract shall be paid by the permit holder.

(h)
A permit shall require a closure letter from the applicant stating the work has been completed in accordance with the terms of the permit.

(7)
The owner of a legally erected advertising device that was erected prior to 1993 may apply to the Transportation Cabinet for a supplemental permit. The Transportation Cabinet shall by administrative regulation promulgated under KRS Chapter 13A establish procedures for the issuance of a supplemental permit including, but not limited to:

(a)
All standards established in subsection (6)(a) of this section, except that the Transportation Cabinet may allow the trimming and pruning of vegetation greater than four (4) inches in diameter that has grown wild and unmanaged during the prohibition on vegetation control between 1993 and 2000;

(b)
Standards ensuring the application process for a supplemental permit shall be consistent with subsection (6)(b) of this section; and

(c)
A verification form to be completed by a certified arborist that the requested trim shall be in accordance with accepted horticulture practices and shall trim only the vegetation that has grown unmanaged during the seven (7) year prohibition on vegetation control.

(8)
Nonconforming advertising devices may continue to exist after the effective date of this Act, except as provided in this subsection. An off-premise nonconforming, but otherwise legal, advertising device may continue to exist until just compensation has been paid to the owner of the device subject to the following conditions:

(a)
The device is not destroyed, abandoned, or discontinued;

(b)
The device is subjected to only routine maintenance. Performance of other than routine maintenance shall cause the device to lose its legal status and cause the device to be reclassified as illegal;

(c)
The device is in conformance with local zoning, sign, or building restrictions at the time the device was erected; and

(d)
The device is in compliance with the provisions of this section.

(9)
The owner of a nonconforming, but otherwise legal, advertising device destroyed by vandalism or other criminal or tortious act may apply to the Department of Highways to reerect the advertising device in kind so that it is substantially the same as it was on the date the structure became nonconforming.
Section 5.   KRS 177.870 is amended to read as follows:

(1)
Any advertising device erected, maintained, replaced, relocated, repaired, or restored in violation of KRS 177.830 to 177.890 is hereby declared to be, and is, a public nuisance. The Transportation Cabinet shall give written notice to remove the advertising device to the owner of the land upon which the advertising device is located and to the owner of the advertising device if the owner is known to the Transportation Cabinet. If the advertising device is not removed within thirty (30) days after the Transportation Cabinet has given notice, the[ and such] device may without notice be abated and removed by any officer or employee of the state Department of Highways[ or upon request of the commissioner by any peace officer].

(2)
The Transportation Cabinet shall promulgate administrative regulations under KRS Chapter 13A to provide for the revocation of a permit and removal of an advertising device for which a permit has been issued or designated as nonconforming and has been found to be in violation of KRS 177.830 to 177.890. An appeal under this section shall be pursued under the provisions of KRS Chapter 13B. The revocation and removal policy shall provide for the Transportation Cabinet to give the owner of the advertising device notice and a hearing, if requested, prior to any order to remove the advertising device.

(3)
Any person who violates the provisions of KRS 177.830 to 177.890 shall be fined one hundred dollars ($100) per day for each day that the violation is present. However, if the offending sign is fully removed within the first thirty (30) days after the date of initial notice from the cabinet, any and all fines accumulated by the owner of the offending sign within the thirty (30) day period shall be voided. If the sign is not removed within thirty (30) days after the date of the initial notice, then the owner of the offending sign shall be subject to the penalties in this subsection until the sign is fully removed by the owner.
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