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AN ACT relating to crimes and punishments and declaring an emergency.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 524 IS CREATED TO READ AS FOLLOWS:

(1)
As used in this section:
(a)
"Defendant" means a person charged with a:

1.
Capital offense, Class A felony, Class B felony, or Class C felony; or
2.
Class D felony under KRS Chapter 510; and

(b)
"Following trial" means after:

1.
The first appeal authorized by the Constitution of Kentucky in a criminal case has been decided; or

2.
The time for the first appeal authorized by the Constitution of Kentucky in a criminal case has lapsed without an appeal having been filed.
(2)
No item of evidence gathered by law enforcement, prosecutorial, or defense authorities that may be subject to deoxyribonucleic acid (DNA) evidence examination in order to confirm the guilt or innocence of a criminal defendant shall be disposed of prior to trial of a criminal defendant unless:

(a)
The prosecution has determined that the defendant will not be tried for the criminal offense;

(b)
The prosecution has made a motion before the court in which the case would have been tried to destroy the evidence; and

(c)
The court has, following an adversarial proceeding in which the prosecution and the defendant were heard, authorized the destruction of the evidence by court order.
(3)
No item of evidence gathered by law enforcement, prosecutorial, or defense authorities that may be subject to deoxyribonucleic acid (DNA) evidence examination in order to confirm the guilt or innocence of a criminal defendant shall be disposed of following the trial unless:
(a)
The evidence, together with DNA evidence examination results, has been presented at the trial, and the defendant has been found guilty, pled guilty, or entered an Alford plea at the trial;

(b)
The evidence was not introduced at the trial, or if introduced at the trial was not the subject of DNA examination, and the defendant has been found guilty, pled guilty, or entered an Alford plea at the trial, and the trial court has ordered the destruction of the evidence after an adversarial hearing conducted upon motion of either the prosecution or the defendant;
(c)
The trial resulted in the defendant being found not guilty or the charges were dismissed after jeopardy attached, whether or not the evidence was introduced at the trial or was subject to DNA examination or not, and the trial court ordered the destruction of the evidence after an adversarial hearing conducted upon motion of either the prosecution or the defendant; or
(d)
The trial resulted in the dismissal of charges against the defendant, and the defendant may be subject to retrial, in which event the evidence shall be retained until after the retrial, which shall be considered a new trial for the purposes of this section.
(4)
The burden of proof for a motion to destroy evidence that may be subject to DNA examination shall be upon the party making the motion, and the court may permit the destruction of the evidence under this section upon good cause shown favoring its destruction.
(5)
Destruction of evidence in violation of this section shall be a violation of KRS 524.100.

Section 2.   Whereas the destruction of DNA evidence prejudices the fair administration of the justice system and it is essential to provide for immediate protection of articles containing DNA evidence, an emergency is declared and this Act takes effect upon its passage and approval by the Governor or upon its otherwise becoming law.
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