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AN ACT relating to the selection of underwriters and bond counsel firms.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 45A.847 is amended to read as follows:

(1)
After a person has been appointed to[Before a person joins] a selection committee, he shall receive an orientation from the office. The orientation shall include, but not be limited to, an explanation of all statutes and administrative regulations pertaining to the person's service on the selection committee.

(2)
For administrative purposes, a selection committee shall be attached to the office.

(3)
The office shall provide a selection committee with:

(a)
Suitable quarters in Frankfort, Kentucky, in which to conduct its business;

(b)
Staff support necessary for the expeditious conduct of a selection committee's duties and responsibilities; and

(c)
Office supplies.

Section 2.   KRS 45A.850 is amended to read as follows:

(1)
(a)[
Pursuant to KRS 45A.853 and 45A.857, one (1) underwriter and one (1) bond counsel shall be chosen for the State Property and Buildings Commission.

(b)
The underwriter and the bond counsel chosen for the commission shall provide their services for all bonds issued in one (1) bond project.

(2)
(a)]
Pursuant to KRS 45A.853 and 45A.857, one (1) or more underwriters[underwriter] and one (1) or more bond counsel firms shall be chosen for each of the following agencies:

1.
Turnpike Authority of Kentucky;

2.
Kentucky Housing Corporation;

3.
Kentucky Infrastructure Authority;

4.
Kentucky Higher Education Student Loan Corporation;

5.
Kentucky River Authority;

6.
Kentucky Agricultural Finance Corporation;[ and]
7.
Kentucky Local Correctional Facilities Construction Authority; and

8.
State Property and Buildings Commission.

(b)
The underwriter and the bond counsel chosen for each agency shall provide their services for all bond issuances[issuance] over a period of twelve (12) months from their selection. At the conclusion of the twelve (12) month period, the executive director may continue the employment of the underwriter or the bond counsel, on the same terms and conditions, for another twelve (12) month period. If the employment is not continued, the choosing of an underwriter or bond counsel, as appropriate, shall be conducted pursuant to KRS 45A.853 and 45A.857.

(2)[(3)]
(a)
Pursuant to KRS 45A.853 and 45A.857, one (1) or more underwriters[underwriter] and one (1) or more bond counsel firms shall be chosen to provide their services for all of the following agencies:

  1.
School Facilities Construction Commission;

  2.
Murray State University;

  3.
Western Kentucky University;

  4.
University of Louisville when it declines to exercise the authority granted under KRS 164A.585(1) and 164A.605;

  5.
Northern Kentucky University;

  6.
Kentucky State University;

  7.
University of Kentucky when it declines to exercise the authority granted under KRS 164A.585(1) and 164A.605;

  8.
Morehead State University;

  9.
Eastern Kentucky University; and

10.
Kentucky Community and Technical College System.

(b)
The underwriter and the bond counsel chosen for all of the agencies shall provide their services for all bond issuances[issuance] of the agencies for a period of twelve (12) months from the underwriter's and the bond counsel's selection. At the conclusion of the twelve (12) month period, the executive director may continue the employment of the underwriter or the bond counsel, on the same terms and conditions, for another twelve (12) month period. If the employment is not continued, the choosing of an underwriter or bond counsel, as appropriate, shall be conducted pursuant to KRS 45A.853 and 45A.857.

(3)[(4)]
Pursuant to KRS 45A.853 and 45A.857, one (1) or more financial advisors, managing underwriters, and remarketing agents and one (1) bond counsel shall be chosen for the Kentucky Asset/Liability Commission. The commission shall enter into agreements with the individuals or entities for a maximum contract period of twenty-four (24) months. At the conclusion of the contract period, the executive director may continue the employment of the financial advisor, underwriter, remarketing agent, or bond counsel for another contract period, not to exceed twenty-four (24) months. If the employment is not continued or terminated, the selection of a financial advisor, underwriter, remarketing agent, or bond counsel, as appropriate, shall be conducted pursuant to KRS 45A.853 and 45A.857.

(4)[(5)]
The office may select national comanaging underwriters and Kentucky comanaging underwriters who shall provide national and local marketing expertise for bond issuances. The executive director shall recommend to the secretary of the Finance and Administration Cabinet the number of national and Kentucky comanaging underwriters, if any, to be utilized on each bond issuance. The executive director shall consider the following issues when making the recommendations:

(a)
Principal amount of bonds being issued;

(b)
Structure of the bond issue; and

(c)
Composition of expected buyers of the bonds.


Kentucky comanaging underwriters shall be selected pursuant to a request for proposals. National comanaging underwriters shall be selected pursuant to an administrative regulation promulgated by the office. Comanaging underwriters selected pursuant to this subsection shall provide their services to a bond issuing agency as needed over the appropriate period of time stated in this section.

Section 3.   KRS 45A.853 is amended to read as follows:

(1)
(a)
A firm shall not be considered for providing underwriting or bond counsel services unless the office has prequalified the firm prior to the date of issuance of the request for proposals.

(b)
A firm's prequalification shall remain in effect for twenty-four (24)[twelve (12)] months from the date of prequalification.

(2)
(a)
The office shall consult with the bond issuing agency before arriving at a request for proposals. The request for proposals shall include, but not be limited to:

1.
The deadline for posing written questions about the request for proposals to the selection committee chairman elected pursuant to subsection (7)(b) of this section. This deadline shall occur before the deadline for filing a written response to a request for proposals;

2.
The deadline for filing a written response;

3.
A description of the services sought;

4.
A description of the skills required to perform the services;

5.
A description of evaluation factors and their relative weight; and

6.
In the case of a request for proposals from bond counsel firms, a requirement to submit proposed fees and expenses.

(b)
The office shall provide materials to the firms which have prequalified pursuant to subsection (1) of this section. The materials shall include, but not be limited to, the request for proposals and the evaluation sheet to be used by the relevant selection committee.

(3)
Prior to the deadline for posing questions established in the request for proposals, a firm may pose written questions about the request for proposals to the selection committee chairman. The chairman, shall respond in writing. If, in the discretion of the chairman, an answer could have a material effect on other respondents' proposals, then both the question and the answer shall be distributed to all firms at the same time prior to the deadline for the filing of responses to the request for proposals.

(4)
A firm shall file a written response to the request for proposals prior to the deadline for filing a written response established in the request for proposals. A firm which fails to meet the deadline shall be barred from the procurement process.

(5)
The employees of the office and the members of the selection committee shall keep all responses to a request for proposals confidential until the contract to the winning firm has been awarded.

(6)
The executive director of the office shall designate an office employee to identify which firms prequalified pursuant to subsection (1) of this section and filed, in a timely fashion, a written response to a request for proposals. He shall create a list of firms which have done so and certify the list.

(7)
The office shall organize the selection committee's first meeting. At that meeting, each selection committee member shall sign a statement of confidentiality. Also, at that meeting, the selection committee shall:

(a)
Determine whether a majority of the voting members are merit employees of the Commonwealth. If a majority are not merit employees, the selection committee shall disband, and another selection committee shall be selected pursuant to KRS 45A.843. A majority of its voting members shall be merit employees of the Commonwealth;

(b)
Elect from among the voting members of the committee a chairman and vice chairman who shall hold their positions for the duration of the selection committee's involvement in the bond issuance;

(c)
Be provided with:

1.
The certified list created pursuant to subsection (6) of this section;

2.
If applicable, an out-of-state firm's preference handicap created pursuant to KRS 45A.873(1);

3.[
Written questions and answers produced pursuant to subsection (3) of this section;

4.
The firms' responses to the request for proposals;

5.]
The request for proposals;

4.[6.]
Forms for keeping a log of all contacts with firms which have responded to the request for proposals as well as contacts with persons acting on behalf of those firms. Each committee member shall keep a log which shall summarize the subject of any contact and state the date and place of the contact; and

5.[7.]
The selection evaluation sheets; and

(d)
Discuss the future conduct of its affairs.

(8)
At the second meeting of a selection committee, the committee shall:
(a)
Be provided with the following:
1.
Written questions and answers produced pursuant to subsection (3) of this section; and

2.
The firms' responses to the request for proposals; and
(b)
Discuss the future conduct of its affairs.

Section 4.   KRS 45A.857 is amended to read as follows:

(1)
A selection committee shall meet in executive session to:

(a)
Evaluate the materials with which it has been provided;

(b)
Select the two (2)[three (3)] to five (5) most qualified firms based upon the weighted evaluation factors in the request for proposals; and

(c)
Rank the firms.

(2)
In executive session, a selection committee, at its discretion by majority vote, shall determine whether not to interview and to leave the rankings in place, or to interview the two (2)[three (3)] to five (5) firms to arrive at new rankings. If the selection committee decides not to interview and to leave the rankings in place, the [top three (3) ranked firms shall be made finalists. The ]winning firm shall be chosen pursuant to paragraph (a) or paragraph (b) of subsection (4) of this section, as appropriate.

(3)
(a)
If the selection committee decides to interview the two (2)[three (3)] to five (5) firms, it shall do so preferably on the same day. The firms shall be interviewed one (1) at a time, and each interview shall be attended only by representatives of the firm and members of the selection committee. Members of the selection committee shall keep confidential the substance of an interview until the contract to the winning firm is awarded.

(b)
After the two (2)[three (3)] to five (5) firms have been interviewed, the selection committee shall meet in executive session to:

1.
Rank the[ three (3) to five (5)] firms interviewed based upon the weighted evaluation factors established in the request for proposals; and

2.
Forward the rankings to the executive director.

(c)[
The top three (3) ranked firms shall be made finalists.

(d)]
The winning firm shall be awarded pursuant to paragraph (a) or paragraph (b) of subsection (4) of this section, as appropriate.

(4)
(a)
For underwriter services:

1.
The name of the top-ranked underwriter firm shall be provided to the executive director. He shall state in writing to the secretary of the Finance and Administration Cabinet his reasons for agreeing or not agreeing with the selection. The secretary shall order that procurement proceed under subparagraph 2. of this paragraph, or he shall order that the procurement procedure start again from the beginning pursuant to KRS 45A.843. The secretary shall state in writing the reasons for his actions.

2.
The executive director of the office shall negotiate a contract with the top-ranked underwriter firm, as determined by the selection committee, at compensation which the executive director determines in writing to be fair and reasonable to the Commonwealth. In making this decision, he shall take into account the estimated value of the services to be rendered, and the scope, complexity, and professional nature thereof. Should the executive director be able to negotiate a satisfactory price, the top-ranked firm shall be awarded the contract. The executive director shall state in writing to the secretary of the Finance and Administration Cabinet his justifications for the negotiated price.

3.
Should the executive director be unable to negotiate a satisfactory contract with the top-ranking firm, at a price that he considers fair and reasonable to the Commonwealth, he shall formally terminate negotiations with the firm. The selection committee shall provide the executive director the name of the second-ranked firm. The executive director shall then undertake price negotiations with the second-ranked firm. Should the executive director be able to negotiate a satisfactory price, the second-ranked firm shall be awarded the contract. The executive director shall state in writing to the secretary of the Finance and Administration Cabinet his justifications for the negotiated price.

4.
Failing accord with the second-ranked firm, the executive director shall formally terminate negotiations. The selection committee shall provide the executive director the name of the third-ranked firm, if any. The executive director shall then undertake price negotiations with the third-ranked firm. Should the executive director be able to negotiate a satisfactory price, the third-ranked firm shall be awarded the contract. The executive director shall state in writing to the secretary of the Finance and Administration Cabinet his reasons for agreeing or not agreeing with the price. Should the executive director be unable to negotiate a satisfactory contract with the third-ranked firm, he shall formally terminate negotiations, and the procurement procedure shall start again from the beginning pursuant to KRS 45A.843.

(b)
For bond counsel services:

1.[
The top-ranked bond counsel firm shall be contacted to confirm its fee proposal in writing.

2.]
The name of the top-ranked firm shall be provided to the executive director.[ The executive director shall award the contract to the top-ranked firm unless the firm's final fee proposal is higher than the one submitted in its response to the request for proposal. The executive director shall state in writing to the secretary of the Finance and Administration Cabinet his reasons for agreeing or not agreeing with the selection and the secretary shall order the hiring or not of the firm. The secretary shall state in writing his reasons for his actions.

3.] If the executive director does not agree with the selection recommended by the selection committee,[However, if the firm's fee proposal is higher than the one submitted in its response to the request for proposals, then that firm shall not be further considered, and] the name of the second-ranked firm shall be submitted to the executive director.[ The second-ranked firm shall be contacted to confirm its fee proposal in writing.]
2.
The executive director shall submit the name of the first-ranked firm, or the second-ranked firm if the executive director did not agree with the first selection  made by the selection committee, to the secretary of the Finance and Administration Cabinet. The executive director shall state in writing to the secretary of the Finance and Administration Cabinet his reasons for agreeing or not agreeing with the selection. The secretary shall order the hiring of the selected firm, or he shall order that the procurement procedure shall start again from the beginning pursuant to KRS 45A.843. The secretary shall state in writing the reasons for his actions.

Section 5.   KRS 45A.860 is amended to read as follows:

(1)
After a winning underwriter or bond counsel contract has been awarded by the secretary of the Finance and Administration Cabinet pursuant to KRS. 45A.853 and 45A.857, the executive director shall supply the name of the firm to each member of the selection committee. The executive director shall also send a letter to each firm which responded to the request for proposals, informing the firm of the name of the underwriter or bond counsel which has been awarded the contract.

(2)
The secretary of the Finance and Administration Cabinet, executive director, head of the relevant bond issuing agency, and each voting member of the selection committee shall sign separate certificates, devised by the office, which shall certify that, to the best of his knowledge, he is either aware or unaware of circumstances which may constitute a willful violation of KRS 45A.840 to 45A.879 which has arisen in the procurement process.

(3)
Any employee of the Auditor of Public Accounts, who was appointed to serve as a nonvoting member of the selection committee and who attended any committee proceeding, shall participate in the preparation of a report for filing with the Capital Projects and Bond Oversight Committee certifying that the applicable procedural provisions of KRS 45A.840 to 45A.879 were, or were not, met. Before filing the report, the employee or employees who participated in its preparation shall sign it.

(4)
The Finance and Administration Cabinet shall retain the logs created pursuant to KRS 45A.853(7)(c)4.[6.] and the completed selection evaluation sheets required by KRS 45A.853(7)(c)5.[7.] The Finance and Administration Cabinet shall permit the public to inspect these documents. Each evaluation sheet and each log shall be signed by the person who completed it. The cabinet shall permit the public to inspect these documents and shall not black out the signature of the person who signed the evaluation sheet or the log.
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