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AN ACT relating to health care.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 205.8451 is amended to read as follows:

As used in KRS 205.8451 to 205.8483, unless the context otherwise requires:

(1)
"Benefit" means the receipt of money, goods, or anything of pecuniary value from the Kentucky Medical Assistance Program.

(2)
"Fraud" means an intentional deception or misrepresentation made by a recipient or a provider with the knowledge that the deception could result in some unauthorized benefit to the recipient or provider or to some other person. It includes any act that constitutes fraud under applicable federal or state law.

(3)
"Immediate family member" means a parent, grandparent, spouse, child, step-child, father-in-law, mother-in-law, son-in-law, daughter-in-law, sibling, brother-in-law, sister-in-law, or grandchild.

(4)
"Intentional" or "intentionally" means, with respect to a result or to conduct described by a statute defining an offense, that a person's conscious objective is to cause that result or to engage in that conduct.

(5)
"Knowingly" means, with respect to conduct or to a circumstance described by a statute defining an offense, that a person is aware that the person's[his] conduct is of that nature or that the circumstance exists.

(6)
"Kentucky Medical Assistance Program" means the program of medical assistance as administered by the Cabinet for Human Resources in compliance with Title XIX of the Federal Social Security Act and any administrative regulations related thereto including any program or system of managed care established, mandated, or required by law or supervised by the Cabinet for Human Resources.

(7)
"Provider" means an individual, company, corporation, association, facility,[ or] institution, affiliation, partnership, insurance carrier, health care cooperative, health care partnership, health care alliance, or health maintenance organization, and any administrator, officer, trustee, fiduciary, custodian, agent, subcontractor, partner, or employee of an individual, company, corporation, association, facility, institution, affiliation, partnership, insurance carrier, or health maintenance organization which is providing,[ or] has been approved to provide, or has contracted with another entity to provide medical services, goods, or assistance, or which is supervising or administering a program of managed care that provides medical services, goods, or assistance to recipients under the Kentucky Medical Assistance Program.

(8)
"Provider abuse" means, with reference to a health care provider, practices that are inconsistent with sound fiscal, business, or medical practices, and that result in unnecessary cost to the Kentucky Medical Assistance Program established pursuant to this chapter, or that result in payment[reimbursement] for services that are not medically necessary or that fail to meet professionally-recognized standards for health care. It also includes practices that result in unnecessary cost to the Kentucky Medical Assistance Program.

(9)
"Recipient" means any person receiving or who has received medical assistance benefits.

(10)
"Recipient abuse" means, with reference to a medical assistance recipient, practices that result in unnecessary cost to the Kentucky Medical Assistance Program or the obtaining of goods, equipment, medicines, or services that are not medically necessary, or that are excessive, or constitute flagrant overuse or misuse of Kentucky Medical Assistance Program benefits for which the recipient is covered.

(11)
"Wantonly" means, with respect to a result or to a circumstance described by a statute defining an offense, that a person is aware of and consciously disregards a substantial and unjustifiable risk that the result will occur or that the circumstance exists. The risk must be of such nature and degree that disregard thereof constitutes a gross deviation from the standard of conduct that a reasonable person would observe in the situation. A person who creates such a risk but is unaware thereof solely by reason of voluntary intoxication also acts wantonly with respect thereto.

Section 2.   KRS 205.8453 is amended to read as follows:

It shall be the responsibility of the Cabinet for Human Resources and the Department for Medicaid Services to control recipient and provider fraud and abuse by:

(1)
Informing recipients and providers as to the proper utilization of medical services and methods of cost containment;

(2)
Establishing appropriate checks, edits, and audits within the Medicaid Management Information System to detect possible instances of fraud and abuse and requiring providers who take, process, administer, track, or pay claims for medical goods, assistance, or services under the Kentucky Medical Assistance Program to establish checks, edits, and audits within appropriate information systems to detect possible instances of fraud and abuse;

(3)
Sharing information and reports with other departments within the Cabinet for Human Resources, the Office of the Attorney General, and any other agencies that are responsible for recipient or provider utilization review; and

(4)
Instituting other measures necessary or useful in controlling fraud and abuse.

Section 3.   KRS 205.8461 is amended to read as follows:

(1)
Except as otherwise provided in KRS 205.510 to 205.630, no provider shall knowingly solicit, receive, or offer any remuneration (including any kickback, bribe, or rebate) for furnishing medical assistance benefits or in return for purchasing, leasing, ordering, or arranging for or recommending purchasing, leasing, or ordering any goods, facility, service, or item for which payment may be made pursuant to the Kentucky Medical Assistance Program[Title XIX of the Social Security Act].

(2)
(a)
 No provider shall knowingly make, offer, solicit, or receive a payment, kickback, bribe,[ a] rebate[ of a fee], or[ a] charge for referring, or refusing to refer when medically necessary, a recipient to another provider for furnishing of benefits.

(b)
Any conduct or activity which does not violate or which is protected under the provisions of 42 U.S.C. sec. 1395nn or 42 U.S.C. sec. 1320A-7b(b), as amended, or federal regulations promulgated under those statutes, shall not be deemed to violate the provisions of KRS 205.8451 to 205.8483, and the conduct or activity shall be accorded the same protections allowed under federal law and regulation, and any activity conforming to an incentive program provided for in an approved Medicaid managed care contract shall not be deemed to violate the provisions of this section.

(3)
Any person who violates subsection (1) or (2) of this section shall be guilty of a Class A misdemeanor unless the combination or aggregation of remuneration offered or received[offenses] is valued at three hundred dollars ($300) or more, in which case it shall be a Class D felony, or the combination or aggregation thereof is valued at more than ten thousand dollars ($10,000) in which case it shall be a Class C felony. In addition to any other penalty authorized by law, any person who violates the provisions of subsection (2)(a) of this section shall not be entitled to bill or collect from the recipient or any third-party payor and shall repay any payments due the Commonwealth for services provided which were related to the referral.

Section 4.   KRS 205.8463 is amended to read as follows:

(1)
No person shall knowingly or wantonly devise a scheme or plan a scheme or artifice, or enter into an agreement, combination, or conspiracy to obtain or aid another in obtaining payments in connection with the Kentucky[from any] Medical Assistance Program under this chapter by means of any fictitious, false, misleading, or fraudulent application, claim, listing, report, or document[ submitted to the Cabinet or Human Resources], or intentionally engage in conduct which advances the scheme or artifice.

(2)
No person shall intentionally, knowingly, or wantonly make, present, or cause to be made or presented[ to an employee or officer of the Cabinet for Human Resources] any false, fictitious, or fraudulent statement, representation, or entry in any application, claim, listing, report, or document used in determining rights to any benefit or payment under the Kentucky Medical Assistance Program.

(3)
No person shall, with intent to defraud, knowingly make, or induce, or seek to induce the making of a false statement or false representation of a material fact with respect to the conditions or operations of an institution or facility in order that the institution or facility may qualify, upon initial certification or upon recertification, as a hospital, skilled nursing facility, intermediate care facility, home health agency, or other provider of services to the Kentucky Medical Assistance Program.

(4)[
No person shall, in any matter within the jurisdiction of the Cabinet for Human Resources under this chapter, knowingly falsify, conceal, or cover up by any trick, scheme, or device a material fact, or make any false, fictitious, or fraudulent statement or representation, or make or use any false writing or document knowing the same to contain any false, fictitious, or fraudulent statement or entry.

(5)]
Any person who violates subsections (1) and (2) of this section shall be guilty of a Class A misdemeanor unless the sum total of benefits or payments accepted or claimed in any application, claim, report, or document, or in any combination or aggregation thereof, is valued at three hundred dollars ($300) or more in which case it shall be a Class D felony, or the combination or aggregation thereof is valued at more than ten thousand dollars ($10,000), in which case it shall be a Class C felony. Any person who violates the provisions of subsection (3) of this section shall be guilty of a Class C felony.[ Any person who violates the provisions of subsection (4) of this section shall be guilty of a Class D felony]
(5)
Any person convicted of violating this section or Section 3 of this Act, in addition to any other penalties provided by law, shall be sentenced to pay:
(a)
Restitution to the Cabinet for Human Resources in the amount of all benefits to which the person was not entitled plus interest at the maximum legal rate pursuant to KRS 360.010; and

(b)
All reasonable expenses which the court determines the state necessarily incurred in the enforcement of this section and Section 3 of this Act.

(6)
Any provider convicted of violating this section or Section 3 of this Act, in addition to any other penalties provided by law, shall be sentenced to pay to the State Treasury's general revenue fund a fine in an amount up to three (3) times the amount of any benefits or payments to which the person was not entitled, and shall be removed as a participating provider in the Kentucky Medical Assistance Program for two (2) months to six (6) months for a first offense, for six (6) months to one (1) year for a second offense, and for one (1) year to five (5) years for a third offense.

Section 5.   KRS 205.8467 is amended to read as follows:

(1)
Any provider who has been found by a preponderance of the evidence in an administrative process, in conformity with any applicable federal regulations and with due process protections, to have committed fraud or abuse under Sections 1, 3, or 4 of this Act, or to have knowingly submitted or caused claims to be submitted for payment, or obtained payment for furnishing treatment, services, or goods under the Kentucky[ a] Medical Assistance Program provided under this chapter, which payment the provider was not entitled to receive by reason of a violation of this chapter, shall:

(a)
Be liable for restitution of any payments received in violation of this chapter, and interest at the maximum legal rate pursuant to KRS 360.010 in effect on the date any payment was made, for the period from the date payment was made to the date of repayment to the Commonwealth;

(b)
Be liable for a civil payment in an amount up to three (3) times the amount of excess payments;

(c)[
Be liable for payment of a civil payment of five hundred dollars ($500) for each false or fraudulent claim submitted for providing treatment, services, or goods;

(d)]
Be liable for payment of legal fees and costs of investigation and enforcement of civil payments; and

(d)[(e)]
Be removed as a participating provider in the Kentucky Medical Assistance Program for two (2) months to six (6) months for a first offense, for six (6) months to one (1) year for a second offense, and for one (1) year to five (5) years for a third offense.

(2)
Civil payments, interest, costs of investigation, and enforcement of the civil remedies recovered on behalf of the Commonwealth under this section shall be remitted to the State Treasurer for deposit in a Medicaid trust fund which is hereby created and shall not lapse. Funds deposited in the Medicaid trust fund shall not be spent until appropriated by the General Assembly for medical assistance services.

(3)
The remedies under this section are separate from and cumulative to any other administrative, civil, or criminal remedies available under federal or state law or regulation.

(4)
The Cabinet for Human Resources, in consultation with the Office of the Attorney General, may promulgate administrative regulations, pursuant to KRS Chapter 13A, for the administration of the civil payments contained in this section.

Section 6.   KRS 205.8469 is amended to read as follows:

(1)
The Attorney General, on behalf of the Commonwealth, may commence proceedings to enforce KRS 205.8451 to 205.8483, and to prosecute for all other criminal offenses that involve or are[ directly] related to the use of any Kentucky Medical Assistance Program funds or services provided under this chapter, including but not limited to drug offenses; recipient death; recipient injury; physical, sexual, or emotional abuse of a recipient; patient abuse; and financial exploitation of a recipient as defined by KRS 209.020(8) and KRS 508.090.

(2)
In enforcing KRS 205.8451 to 205.8483, the Attorney General may subpoena witnesses or documents to the grand jury, District Court, or Circuit Court of the county or counties where venue lies, and subpoena witnesses or documents to the Office of the Attorney General to secure testimony for use in civil or criminal trials, investigations, or hearings affecting the Cabinet for Human Resources.

Section 7.   KRS 209.030 is amended to read as follows:

(1)
The secretary may, within the secretary's[his] discretion, adopt such rules, regulations, procedures, guidelines, or any other expressions of policy necessary to effect the purpose of this chapter insofar as such action is reasonably calculated to serve the public interest. The secretary may take necessary action and may offer or cause to be offered protective services toward safeguarding the welfare of an adult who has experienced abuse or neglect, inflicted or caused by a spouse.

(2)
Any person, including, but not limited to, physician, law enforcement officer, nurse, social worker, cabinet personnel, coroner, medical examiner, alternate care facility employee, or caretaker, having reasonable cause to suspect that an adult has suffered abuse, neglect, or exploitation, shall report or cause reports to be made in accordance with the provisions of this chapter. Death of the adult does not relieve one of the responsibility for reporting the circumstances surrounding the death.

(3)
An oral or written report shall be made immediately to the cabinet upon knowledge of the occurrence of suspected abuse, neglect, or exploitation of an adult. Any person making such a report shall provide the following information, if known: The name and address of the adult, or of any other person responsible for his care; the age of the adult; the nature and extent of the abuse, neglect, or exploitation, including any evidence of previous abuse, neglect, or exploitation; the identity of the perpetrator, if known; the identity of the complainant, if possible; and any other information that the person believes might be helpful in establishing the cause of abuse, neglect, or exploitation.

(4)
Upon receipt of the report, the cabinet shall take the following action as soon as practical:

(a)
Notify the appropriate law enforcement agency, and if the report concerns abuse, neglect, or exploitation of a Medicaid recipient in a health facility as defined in KRS 216B.015, the cabinet shall notify the Medicaid Fraud and Abuse Control Unit of the Attorney General's Office;

(b)
Initiate an investigation of the complaint; and

(c)
Make a written report of the initial findings together with a recommendation for further action, if indicated.

(5)
Any representative of the cabinet or the Medicaid Fraud and Abuse Control Unit of the Attorney General's Office may enter any health facility or health service licensed by the cabinet at any reasonable time to carry out that agency's[the cabinet's] responsibilities under this chapter or KRS Chapter 205. Any representative of the cabinet or the Medicaid Fraud and Abuse Control Unit of the Attorney General's Office actively involved in the conduct of an abuse, neglect, or exploitation investigation under this chapter or KRS Chapter 205 shall also be allowed access to the mental and physical health records of the adult which are in the possession of any individual, hospital, or other facility if necessary to complete the investigation mandated by this chapter or KRS Chapter 205.

(6)
Any representative of the cabinet may with consent of the adult or caretaker enter any private premises where any adult alleged to be abused, neglected, or exploited is found in order to investigate the need for protective services for the purpose of carrying out the provisions of this chapter. If the adult or caretaker does not consent to the investigation, a search warrant may issue upon a showing of probable cause that an adult is being abused, neglected, or exploited, to enable a representative of the cabinet to proceed with the investigation.

(7)
If a determination has been made that protective services are necessary when indicated by the investigation, the cabinet shall provide such services within budgetary limitations, except in such cases where an adult chooses to refuse such services.

(8)
In the event the adult elects to accept the protective services to be provided by the cabinet, the caretaker shall not interfere with the cabinet when rendering such services.

Section 8.   KRS 508.090 is amended to read as follows:

The following definitions apply in KRS 508.100 to 508.120 and Sections 9, 10, and 11 of this Act unless the context otherwise requires: 

(1)
"Abuse" means the infliction of physical pain, injury, or mental injury, or the deprivation of services by a person which are necessary to maintain the health and welfare of a person, or a situation in which an adult, living alone, is unable to provide or obtain for himself the services which are necessary to maintain his health or welfare. 

(2)
"Physically helpless" and "mentally helpless" means a person who lacks substantial capacity to defend himself or solicit protection from law enforcement agencies. 

(3)
"Financially exploit" means the improper use of an adult or an adult's resources in a health care facility or residential facility for the profit or advantage of another person.

(4)
"Patient" means any person admitted to or receiving services at a health facility as defined in KRS 216B.015.

(5)
"Restrain" means inappropriate use of a physical or chemical restraint, medication, or isolation, as punishment, for staff convenience, excessively, as a substitute for treatment, or in quantities that preclude habilitation and treatment.

SECTION 9.   A NEW SECTION OF KRS CHAPTER 508 IS CREATED TO READ AS FOLLOWS:

(1)
A person is guilty of patient abuse in the first degree when the person intentionally abuses, abandons, restrains, or financially exploits a patient in a health facility, as defined in KRS 216B.015, for whom the person has a legal or contractual duty to provide care, or when the person intentionally allows another person to abuse, abandon, or financially exploit a patient and thereby:

(a)
Causes physical injury; or

(b)
Places the patient in a situation that may cause the patient physical injury; or

(c)
Causes torture, cruel confinement, or cruel punishment; or

(d)
Causes the loss of property or money of three hundred dollars ($300) or more.

(2)
Patient abuse in the first degree is a Class C felony.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 508 IS CREATED TO READ AS FOLLOWS:

(1)
A person is guilty of patient abuse in the second degree when the person wantonly abuses, abandons, restrains, or financially exploits a patient in a health facility, as defined in KRS 216B.015, for whom the person has a legal or contractual duty to provide care, or wantonly allows another person to abuse, abandon, or financially exploit a patient and thereby:

(a)
Causes physical injury; or

(b)
Places the patient in a situation that may cause the patient physical injury; or

(c)
Causes torture, cruel confinement, or cruel punishment; or

(d)
Causes the loss of property or money of three hundred dollars ($300) or more.

(2)
Patient abuse in the second degree is a Class D felony.

SECTION 11.   A NEW SECTION OF KRS CHAPTER 508 IS CREATED TO READ AS FOLLOWS:

(1)
A person is guilty of patient abuse in the third degree when the person recklessly abuses, abandons, restrains, or financially exploits a patient in a health facility, as defined in KRS 216B.015, or a residential facility, for whom the person has a legal or contractual duty to provide care, or recklessly allows another person to abuse, abandon, or financially exploit a patient and thereby:

(a)
Causes physical injury; or

(b)
Places the patient in a situation that may cause the patient physical injury; or

(c)
Causes torture, cruel confinement, or cruel punishment; or

(d)
Causes the loss of property or money.

(2)
Patient abuse in the third degree is a Class A misdemeanor.
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