HOUSE OF REPRESENTATIVES

KENTUCKY GENERAL ASSEMBLY AMENDMENT FORM

1998 REGULAR SESSION

Amend printed copy of HOUSE BILL 27

By deleting Sections 1, 2, 3, 4, 5, and 6 of the bill in their entirety and inserting in lieu thereof:

"Section 1.   KRS 24A.110 is amended to read as follows:

(1)
The District Court shall have exclusive jurisdiction to make final disposition of all criminal matters, including violations of county, urban-county, or city ordinances or codes, except:

(a)
Offenses denominated by statute as felonies or capital offenses; and

(b)
Offenses punishable by [death or] imprisonment in the penitentiary.

(2)
The District Court has exclusive jurisdiction to make a final disposition of any charge or a public offense denominated as a misdemeanor or violation, except where the charge is joined with an indictment for a felony, and all violations of county, urban-county, or city ordinances and, prior to trial, to commit the defendant to jail or hold him to bail or other form of pretrial release.

(3)
The District Court has, concurrent with Circuit Court, jurisdiction to examine any charge of a public offense denominated as a felony or capital offense or which may be punished by [death or] imprisonment in the penitentiary and to commit the defendant to jail or hold him to bail or other form of pretrial release.

(4)
The District Court may, upon motion and for good cause shown, reduce a charge of a felony to a misdemeanor in accordance with the Rules of Criminal Procedure.

Section 2.   KRS 27A.430 is amended to read as follows:

The institutional level of the system shall consist of at least the following information:

(1)
Date of institutionalization;

(2)
Type of incoming action;

(3)
[If defendant sentenced to death:

(a)
First scheduled date of execution;

(b)
Date defendant executed;

(c)
Date sentence commuted in lieu of execution;

(d)
Sentence to which sentence of death was commuted;

(4)]
Date defendant released from institution;

(4)[(5)]
Type of release from institution;

(5)[(6)]
If the offender is released on parole:

(a)
Offense for which convicted;

(b)
Maximum expiration date;

(c)
Minimum expiration date;

(d)
Was the parole supervision fee imposed;

(e)
What was the amount actually imposed for the parole supervision fee;

(f)
What amount of the parole supervision fee was actually collected;

(g)
Was restitution ordered as part of conditions of the parole;

(h)
What amount of restitution was ordered;

(i)
What amount of restitution has been paid;

(j)
Was a victim impact statement presented to the parole board; did it favor the release of the offender;

(k)
Did the prosecutor present a statement to the parole board; did it favor the release of the offender; and

(l)
Did the victim or a representative of the victim appear before the parole board; did he favor the release of the offender;

(6)[(7)]
If the offender released on parole violates parole or is rearrested:

(a)
What was the specific parole violation;

(b)
Was the offender arrested for the violation;

(c)
What was the outcome of the parole violation hearing;

(d)
Was the offender reinstitutionalized;

(e)
If arrested for a new criminal offense, list the KRS number, name, and level of the offense;

(f)
Was the offender subsequently convicted thereof;

(g)
Was the offender reinstitutionalized for the offense; and

(h)
Was the offender placed on probation for the offense.

Section 3.   KRS 431.060 is amended to read as follows:

Offenses are either felonies, misdemeanors, or violations: 

(1)
Offenses punishable by [death or] confinement in the penitentiary, whether or not a fine or other penalty may also be assessed, are felonies. 

(2)
Offenses punishable by confinement other than in the penitentiary, whether or not a fine or other penalty may also be assessed are misdemeanors. 

(3)
Offenses punishable by a fine only or by any other penalty not cited herein, whether in combination with a fine or not, are violations. 

Section 4.   KRS 431.215 is amended to read as follows:

(1)
If the judgment imposes a sentence of [death or] confinement in the penitentiary, county jail, or other institution, two (2) certified copies thereof shall be furnished forthwith to the sheriff who shall execute the same by delivering the defendant and a certified copy of the judgment to the person in charge of the penitentiary, jail or institution of confinement and making a written return thereof in the office of the circuit clerk within ten (10) days after the execution.

(2)
When the judgment imposes a sentence of [death or] confinement in the penitentiary, the county in which the prisoner is incarcerated shall receive from the State Treasury a fee per day beginning on the fifth day following the day on which judgment was rendered and ending the day that the defendant is delivered to the penitentiary. The fee shall be paid to the county treasurer for use for the incarceration of prisoners as provided in KRS 441.025.

Section 5.   KRS 431.510 is amended to read as follows:

(1)
It shall be unlawful for any person to engage in the business of bail bondsman as defined in KRS 304.34-010(1), or to otherwise for compensation or other consideration:

(a)
Furnish bail or funds or property to serve as bail; or

(b)
Make bonds or enter into undertakings as surety;


for the appearance of persons charged with any criminal offense or violation of law or ordinance punishable by fine or[,] imprisonment [or death], before any of the courts of this state, including city courts, or to secure the payment of fines imposed and of costs assessed by such courts upon a final disposition.

(2)
Nothing contained herein shall serve to release any bail bondsman heretofore licensed by this state from the obligation of undischarged bail bond liability existing on June 19, 1976.

(3)
Within thirty (30) days from June 19, 1976, every bail bondsman heretofore licensed under Chapter 304, Subtitle 34, shall furnish to the commissioner of the Department of Insurance a certified copy of his daily bond register required by KRS 304.34-070, and the commissioner shall retain the securities of each bail bondsman deposited with the custodian of insurance securities  until all undertakings shall have been paid and satisfied in full.

(4)
KRS 431.510 to 431.550 shall not be construed to limit or repeal KRS 431.021 or to prevent licensed insurers providing security required by Subtitle 39 of KRS Chapter 304 and nonprofit associations from posting or causing to be posted by licensed insurers security or acting as surety for their insureds or members for an offense arising from the operation of a motor vehicle, provided that such posting of security or acting as surety is merely incidental to the terms and conditions of an insurance contract or a membership agreement and provided further that no separate premium or charge therefor is required from the insureds or members.

Section 6.   KRS 439.265 is amended to read as follows:

(1)
Subject to the provisions of KRS Chapter 439 and Chapters 500 to 534, any Circuit Court may, upon motion of the defendant made not earlier than thirty (30) days nor later than one hundred eighty (180) days after the defendant has been incarcerated in a county jail following his conviction and sentencing pending delivery to the institution to which he has been sentenced, or delivered to the keeper of the institution to which he has been sentenced, suspend the further execution of the sentence and place the defendant on probation upon terms the court determines. Time spent on any form of release following conviction shall not count toward time required under this section.

(2)
The court shall consider any motion filed in accordance with subsection (1) of this section within sixty (60) days of the filing date of that motion, and shall enter its ruling within ten (10) days after considering the motion. The defendant may, in the discretion of the trial court, have the right to a hearing on any motion he may file, or have filed for him, that would suspend further execution of sentence. Any court order granting or denying a motion to suspend further execution of sentence is not reviewable.

(3)
(a)
During the period in which the defendant may file a motion pursuant to this statute, the sentencing judge, within his or her discretion, may order that the defendant be held in a local detention facility that is not at or above maximum capacity until such time as the court rules on said motion. During this period of detention, and prior to the court's ruling on said motion, the court may require the defendant to participate in any approved community work program or other forms of work release. Persons held in the county jail pursuant to this subsection shall not be subject to transfer to a state correctional facility until the decision is made not to place the petitioner on shock probation.

(b)
The provisions concerning community work programs or other forms of work release shall apply only to persons convicted of Class C or Class D felonies, and may be granted only after a hearing at which the Commonwealth's attorney has the opportunity to present arguments in favor or opposition thereto.

(4)
If the defendant has been convicted of an offense under KRS 510.040, 510.050, 510.070, 510.080, 530.020, 530.064, or 531.310, or criminal attempt to commit any of these offenses under KRS 506.010, the sentence shall not be suspended, in accordance with KRS 532.045.

(5)
If the defendant has been convicted of an offense under KRS 510.060, 510.090, or 510.110, prior to considering the motion to suspend a sentence, the court shall order an evaluation of the defendant to be conducted by the sex offender treatment program operated or approved by the Department of Corrections or the Department for Mental Health and Mental Retardation Services. The evaluation shall provide to the court a recommendation related to the risk of a repeat offense by the defendant and the defendant's amenability to treatment, and shall be considered by the court in determining whether to suspend the sentence. If the court suspends the sentence and places the defendant on probation, the provisions of KRS 532.045 (3) to (7) shall apply.

(6)
The authority granted in this section shall be exercised by the judge who imposed sentence on the defendant, unless he is unable to act and it appears that his inability to act should continue beyond the expiration of the term of the court. In such case, the judge who imposed sentence shall assign a judge to dispose of a motion filed under this section, or as prescribed by the rules and practices concerning the responsibility for disposition of criminal matters.

[(7)
The provisions of this section shall not apply where a sentence of death has been imposed.]
Section 7.   KRS 439.3401 is amended to read as follows:

(1)
As used in this section, "violent offender" means any person who has been convicted of or pled guilty to the commission of a capital offense, Class A felony, or Class B felony involving the death of the victim, or rape in the first degree or sodomy in the first degree of the victim, or serious physical injury to a victim.

(2)
A violent offender who has been convicted of a capital offense and who has received a life sentence (and has not been sentenced to life imprisonment without possibility of probation or parole or twenty-five (25) years without parole), or a Class A felony and receives a life sentence[, or to death and his sentence is commuted to a life sentence] shall not be released on parole until he has served his entire sentence [at least twelve (12) years in the penitentiary].

(3)
A violent offender who has been convicted of a capital offense or Class A felony with a sentence of a term of years or Class B felony who is a violent offender shall not be released on parole until he has served at least fifty percent (50%) of the sentence imposed.

(4)
This section shall not apply to a person who has been determined by a court to have been a victim of domestic violence or abuse pursuant to KRS 533.060 with regard to the offenses involving the death of the victim or serious physical injury to the victim. The provisions of this subsection shall not extend to rape in the first degree or sodomy in the first degree by the defendant.

(5)
This section shall apply only to those persons who commit offenses after July 15, 1986.

Section 8.   KRS 440.280 is amended to read as follows:

The arrest of a person may be lawfully made also by any peace officer or a private person, without a warrant upon reasonable information that the accused stands charged in the courts of a state with a crime punishable by [death or] imprisonment for a term exceeding one (1) year, but when so arrested the accused must be taken before a judge with all practicable speed and complaint must be made against him under oath setting forth the ground for the arrest as in the preceding section; and thereafter his answer shall be heard as if he had been arrested on a warrant.

Section 9.   KRS 440.300 is amended to read as follows:

Unless the offense with which the prisoner is charged is shown to be an offense punishable by [death or] life imprisonment or life imprisonment without possibility of probation or parole under the laws of the state in which it was committed, a judge in this state may admit the person arrested to bail by bond, with sufficient sureties, and in such sum as he deems proper, conditioned for his appearance before him at a time specified in such bond, and for his surrender, to be arrested upon the warrant of the Governor of this state. 

Section 10.   KRS 532.025 is amended to read as follows:

(1)
(a)
Upon conviction of a defendant in cases where the sentence of life imprisonment without possibility of probation or parole [death penalty] may be imposed, a hearing shall be conducted. In such hearing, the judge shall hear additional evidence in extenuation, mitigation, and aggravation of punishment, including the record of any prior criminal convictions and pleas of guilty or pleas of nolo contendere of the defendant, or the absence of any prior conviction and pleas; provided, however, that only such evidence in aggravation as the state has made known to the defendant prior to his trial shall be admissible. Subject to the Kentucky Rules of Evidence, juvenile court records of adjudications of guilt of a child for an offense that would be a felony if committed by an adult shall be admissible in court at any time the child is tried as an adult, or after the child becomes an adult, at any subsequent criminal trial relating to that same person. Juvenile court records made available pursuant to this section may be used for impeachment purposes during a criminal trial and may be used during the sentencing phase of a criminal trial; however, the fact that a juvenile has been adjudicated delinquent of an offense that would be a felony if the child had been an adult shall not be used in finding the child to be a persistent felony offender based upon that adjudication. Release of the child's treatment, medical, mental, or psychological records is prohibited unless presented as evidence in Circuit Court. Release of any records resulting from the child's prior abuse and neglect under Title IV-E or IV-B of the Federal Social Security Act is also prohibited. The judge shall also hear argument by the defendant or his counsel and the prosecuting attorney, as provided by law, regarding the punishment to be imposed. The prosecuting attorney shall open and the defendant shall conclude the argument. In cases in which the sentence may become life imprisonment without possibility of probation or parole [death penalty may be imposed], the judge when sitting without a jury shall follow the additional procedure provided in subsection (2) of this section. Upon the conclusion of the evidence and arguments, the judge shall impose the sentence or shall recess the trial for the purpose of taking the sentence within the limits prescribed by law. If the trial court is reversed on appeal because of error only in the presentence hearing, the new trial which may be ordered shall apply only to the issue of punishment;

(b)
In all cases in which the sentence of life imprisonment without possibility of probation or parole [death penalty] may be imposed and which are tried by a jury, upon a return of a verdict of guilty by the jury, the court shall resume the trial and conduct a presentence hearing before the jury. Such hearing shall be conducted in the same manner as presentence hearings conducted before the judge as provided in paragraph (a) of this subsection, including the record of any prior criminal convictions and pleas of guilty or pleas of nolo contendere of the defendant. Upon the conclusion of the evidence and arguments, the judge shall give the jury appropriate instructions, and the jury shall retire to determine whether any mitigating or aggravating circumstances, as defined in subsection (2) of this section, exist and to recommend a sentence for the defendant. Upon the findings of the jury, the judge shall fix a sentence within the limits prescribed by law.

(2)
In all cases of offenses for which the sentence of life imprisonment without possibility of probation or parole [death penalty] may be authorized, the judge shall consider, or he shall include in his instructions to the jury for it to consider, any mitigating circumstances or aggravating circumstances otherwise authorized by law and any of the following statutory aggravating or mitigating circumstances which may be supported by the evidence:

(a)
Aggravating circumstances:

1.
The offense of murder or kidnapping was committed by a person with a prior record of conviction for a capital offense, or the offense of murder was committed by a person who has a substantial history of serious assaultive criminal convictions;

2.
The offense of murder or kidnapping was committed while the offender was engaged in the commission of arson in the first degree, robbery in the first degree, burglary in the first degree, rape in the first degree, or sodomy in the first degree;

3.
The offender by his act of murder, armed robbery, or kidnapping knowingly created a great risk of death to more than one (1) person in a public place by means of a destructive device, weapon, or other device which would normally be hazardous to the lives of more than one (1) person;

4.
The offender committed the offense of murder for himself or another, for the purpose of receiving money or any other thing of monetary value, or for other profit;

5.
The offense of murder was committed by a person who was a prisoner and the victim was a prison employee engaged at the time of the act in the performance of his duties;

6.
The offender's act or acts of killing were intentional and resulted in multiple deaths; and

7.
The offender's act of killing was intentional and the victim was a state or local public official or police officer, sheriff, or deputy sheriff engaged at the time of the act in the lawful performance of his duties;

(b)
Mitigating circumstances:

1.
The defendant has no significant history of prior criminal activity;

2.
The capital offense was committed while the defendant was under the influence of extreme mental or emotional disturbance even though the influence of extreme mental or emotional disturbance is not sufficient to constitute a defense to the crime;

3.
The victim was a participant in the defendant's criminal conduct or consented to the criminal act;

4.
The capital offense was committed under circumstances which the defendant believed to provide a moral justification or extenuation for his conduct even though the circumstances which the defendant believed to provide a moral justification or extenuation for his conduct are not sufficient to constitute a defense to the crime;

5.
The defendant was an accomplice in a capital offense committed by another person and his participation in the capital offense was relatively minor;

6.
The defendant acted under duress or under the domination of another person even though the duress or the domination of another person is not sufficient to constitute a defense to the crime;

7.
At the time of the capital offense, the capacity of the defendant to appreciate the criminality of his conduct to the requirements of law was impaired as a result of mental illness or retardation or intoxication even though the impairment of the capacity of the defendant to appreciate the criminality of his conduct or to conform the conduct to the requirements of law is insufficient to constitute a defense to the crime; and

8.
The youth of the defendant at the time of the crime.

(3)
The instructions as determined by the trial judge to be warranted by the evidence or as required by KRS 532.030(4) shall be given in charge and in writing to the jury for its deliberation. The jury, if its verdict be a recommendation of a sentence of life imprisonment without possibility of probation or parole [death], or imprisonment for life without benefit of probation or parole until the defendant has served a minimum of twenty-five (25) years of his sentence, shall designate in writing, signed by the foreman of the jury, the aggravating circumstance or circumstances which it found beyond a reasonable doubt. In nonjury cases, the judge shall make such designation. In all cases unless at least one (1) of the statutory aggravating circumstances enumerated in subsection (2) of this section is so found, the sentence of life imprisonment without possibility of probation or parole [death penalty] or the sentence to imprisonment for life without benefit of probation or parole until the defendant has served a minimum of twenty-five (25) years of his sentence, shall not be imposed.

Section 11.   KRS 532.030 is amended to read as follows:

(1)
When a person is convicted of a capital offense he shall have his punishment fixed at life imprisonment without benefit of probation or parole [death], or at a term of imprisonment for life without benefit of probation or parole until he has served a minimum of twenty-five (25) years of his sentence, or to a sentence of life, or to a term of not less than twenty (20) years. 

(2)
When a person is convicted of a Class A felony he shall have his punishment fixed at imprisonment in accordance with KRS 532.060. 

(3)
When a person is convicted of an offense other than a capital offense or Class A felony, he shall have his punishment fixed at: 

(a)
A term of imprisonment authorized by this chapter; or 

(b)
A fine authorized by KRS Chapter 534; or 

(c)
Both imprisonment and a fine unless precluded by the provisions of KRS Chapter 534. 

(4)
In all cases in which the sentence of life imprisonment without possibility of probation or parole [death penalty] may be authorized the judge shall instruct the jury in accordance with subsection (1) of this section.  The instructions shall state, subject to the aggravating and mitigating limitations and requirements of KRS 532.025, that the jury may recommend upon a conviction for a capital offense a sentence of life imprisonment without possibility of probation or parole [death], or a term of imprisonment for life without benefit of probation or parole until the defendant has served a minimum of twenty-five (25) years of his sentence, or a sentence of life, or to a term of not less than twenty (20) years. 

Section 12.   The following KRS sections are repealed:

431.220   Execution of death sentence.

431.240   Time of execution -- Governor to fix time in case of insanity, pregnancy, or escape -- Administrative hearings -- Transfer to forensic psychiatric facility in case of insanity.

431.250   Persons who may attend executions.

431.260   Warden's return on judgment.

532.075   Review of death sentence by Supreme Court."
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