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AN ACT relating to elder abuse.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 209.020 is amended to read as follows:

As used in this chapter unless the context otherwise requires:

(1)
"Secretary" means the secretary of the Cabinet for Human Resources;

(2)
"Cabinet" means the Cabinet for Human Resources;

(3)
"Department" means the Department for Social Services of the Cabinet for Human Resources;

(4)
"Adult" means:

(a)
A person eighteen (18) years of age or older[ or a married person without regard to age], who because of mental or physical dysfunctioning,[ or who is the victim of abuse or neglect inflicted by a spouse,] is unable to manage his own resources or[,] carry out the activity[activities] of daily living[,] or protect himself from neglect, or a hazardous or abusive situation[situations] without assistance from others, and who may be in need of protective services; or

(b)
A person without regard to age who is the victim of abuse and neglect inflicted by a spouse;
(5)
"Protective services" means agency services undertaken with or on behalf of an adult in need of protective services who is being abused, neglected, or exploited. These services may include, but are not limited to conducting investigations of complaints of possible abuse, neglect, or exploitation to ascertain whether or not the situation and condition of the adult in need of protective services warrants further action; social services aimed at preventing and remedying abuse, neglect, and exploitation; and services directed toward seeking legal determination of whether or not the adult in need of protective services has been abused, neglected, or exploited and to ensure that he obtains suitable care in or out of his home;

(6)
"Caretaker" means an individual or institution who has the responsibility for the care of the adult as a result of family relationship, or who has assumed the responsibility for the care of the adult person voluntarily, or by contract, or agreement;

(7)
"Abuse[ or neglect]" means the infliction of physical pain, mental injury, or injury of an adult[, or mental injury, or the deprivation of services by a caretaker which are necessary to maintain the health and welfare of an adult, or a situation in which an adult, living alone, is unable to provide or obtain for himself the services which are necessary to maintain his health or welfare or a situation in which a person inflicts physical pain or injury upon a spouse or deprives a spouse of reasonable services necessary to maintain the health and welfare of his spouse];

(8)
"Exploitation" means the improper use of an adult or an adult's resources by a caretaker or other person for the profit or advantage of the caretaker or other person;

(9)
"Investigation" shall include, but is not limited to, a personal interview with the individual reported to be abused, neglected, or exploited. When abuse, or neglect is allegedly the cause of death, a coroner's or doctor's report shall be examined as part of the investigation;

(10)
"Emergency" means that an adult is living in conditions which present a substantial risk of death or immediate and serious physical harm to himself or others;

(11)
"Emergency protective services" are protective services furnished an adult in an emergency;

(12)
"Protective placement" means the transfer of an adult from his present living arrangement to another;[ and]
(13)
"Court" means the Circuit Court or the District Court if no judge of that Circuit Court is present in the county;
(14)
"Access to records" means that any representative of the Cabinet for Human Resources actively involved in the conduct of an abuse, neglect, or exploitation investigation under this chapter shall be allowed access to the medical, mental, health, and financial records of the adult that are in the possession of any individual, hospital, firm, corporation or other facility, if necessary to complete the investigation mandated in this chapter; and
(15)
"Neglect" means a situation in which an adult is unable to perform or obtain for himself the services which are necessary to maintain his health or welfare, or the deprivation of services by a caretaker which are necessary to maintain the health and welfare of an adult, or a situation in which a person deprives his spouse of reasonable services to maintain health and welfare.

Section 2.   KRS 209.030 is amended to read as follows:

(1)
The secretary may, within his discretion, adopt such rules, regulations, procedures, guidelines, or any other expressions of policy necessary to effect the purpose of this chapter insofar as such action is reasonably calculated to serve the public interest. The secretary may take necessary action and may offer or cause to be offered protective services toward safeguarding the welfare of an adult who has experienced abuse or neglect, inflicted or caused by a spouse.

(2)
Any person, including, but not limited to, physician, law enforcement officer, nurse, social worker, cabinet personnel, coroner, medical examiner, alternate care facility employee, or caretaker, having reasonable cause to suspect that an adult has suffered abuse, neglect, or exploitation, shall report or cause reports to be made in accordance with the provisions of this chapter. Death of the adult does not relieve one of the responsibility for reporting the circumstances surrounding the death.

(3)
An oral or written report shall be made immediately to the cabinet upon knowledge of the occurrence of suspected abuse, neglect, or exploitation of an adult. Any person making such a report shall provide the following information, if known: The name and address of the adult, or of any other person responsible for his care; the age of the adult; the nature and extent of the abuse, neglect, or exploitation, including any evidence of previous abuse, neglect, or exploitation; the identity of the perpetrator, if known; the identity of the complainant, if possible; and any other information that the person believes might be helpful in establishing the cause of abuse, neglect, or exploitation.

(4)
Upon receipt of the report, the cabinet shall take the following action as soon as practical:

(a)
Notify the appropriate law enforcement agency;

(b)
Initiate an investigation of the complaint; and

(c)
Make a written report of the initial findings together with a recommendation for further action, if indicated.

(5)
Any representative of the cabinet may enter any health facility or health service licensed by the cabinet at any reasonable time to carry out the cabinet's responsibilities under this chapter. Any representative of the cabinet actively involved in the conduct of an abuse, neglect, or exploitation investigation under this chapter shall also be allowed access to the mental and physical health records of the adult which are in the possession of any individual, hospital, or other facility if necessary to complete the investigation mandated by this chapter.

(6)
Any representative of the cabinet may with consent of the adult or caretaker enter any private premises where any adult alleged to be abused, neglected, or exploited is found in order to investigate the need for protective services for the purpose of carrying out the provisions of this chapter. If the adult or caretaker does not consent to the investigation, a search warrant may issue upon a showing of probable cause that an adult is being abused, neglected, or exploited, to enable a representative of the cabinet to proceed with the investigation.

(7)
If a determination has been made that protective services are necessary when indicated by the investigation, the cabinet shall provide such services within budgetary limitations, except in such cases where an adult chooses to refuse such services.

(8)
In the event the adult elects to accept the protective services to be provided by the cabinet, the caretaker shall not interfere with the cabinet when rendering such services.

Section 3.   KRS 209.100 is amended to read as follows:

(1)
If an adult lacks the capacity to consent to receive protective services in an emergency, these services may be ordered by a court on an emergency basis through an order pursuant to KRS 209.110, provided that:

(a)
The adult is in a state of abuse or neglect and an emergency exists;

(b)
The adult is in need of protective services;

(c)
The adult lacks the capacity to consent and[or] refuses[refuse] to consent to such services; and

(d)
No person authorized by law or court order to give consent for the adult is available to consent to emergency protective services or such person refuses to give consent.

(2)
In ordering emergency protective services, the court shall authorize only that intervention which it finds to be the least restrictive of the individual's liberty and rights while consistent with his welfare and safety.

Section 4.   KRS 209.120 is amended to read as follows:

(1)
Upon petition by the cabinet a court may issue an order authorizing the provision of emergency protective services to an adult after a hearing and upon a finding based on a preponderance of the evidence that:

(a)
The adult is in a state of abuse,[ or] neglect, or exploitation and is living in conditions which present a substantial risk of death or immediate and serious physical harm to himself or others;

(b)
The adult is in need of protective services;

(c)
The adult lacks the capacity to consent to such services; and

(d)
No person authorized by law or court order to give consent for the adult is available to consent to protective services or such person refuses to give consent.

(2)
In issuing an emergency order the court shall adhere to the following limitations:

(a)
Only such protective services, including medical and surgical care and protective placement, as are necessary to remove the conditions creating the emergency shall be covered, and the court shall specifically designate the approved services in its order. Such designation of approved services shall be deemed to be the consent of the court authorizing the provision of such services.

(b)
Protective services authorized by the court shall not include hospitalization or protective placement unless the court specifically finds such action is necessary and gives specific approval for such action in its order.

(c)
The issuance of an emergency order shall not deprive the adult of any rights except to the extent validly provided for in the order.

(d)
To implement an order, the court may authorize forcible entry of the premises of the adult for the purpose of rendering protective services or transporting the adult to another location for the provision of such services. Authorized forcible entry shall be accomplished by a peace officer accompanied by a representative of the cabinet.

(3)
If the court finds, pursuant to a hearing, that the adult is in need of protective services, and should that adult have a guardian who has been derelict in providing for the welfare of the adult, the court shall have the discretion to remove the guardian and appoint another guardian, if an individual is available, willing, and able to function as guardian; such removal and appointment shall be in compliance with the provisions of KRS Chapter 387. It is not necessary for the court to find a guardian has been derelict as a requirement for the issuance of an order for protective services.

(4)
If the court finds that protective services are no longer needed by the adult, the court shall order the emergency protective services to terminate.

Section 5.   KRS 209.990 is amended to read as follows:

(1)
Anyone knowingly and willfully violating the provisions of KRS 209.030(2) shall be guilty of a Class B misdemeanor as designated in KRS 532.090. Each violation shall constitute a separate offense.

(2)
Any caretaker who knowingly and willfully abuses, neglects, or exploits an adult within the meaning of this chapter, and in so doing causes serious physical or mental injury or permanent disability to such an adult, is guilty of a Class C felony, or if such abuse, neglect, or exploitation causes minor physical or mental injury or temporary disability to the adult, the caretaker is guilty of a Class A misdemeanor.

(3)
Any person who knowingly and willfully financially exploits an adult within the meaning of this chapter is guilty of a Class C felony.
SECTION 6.   A NEW SECTION OF KRS CHAPTER 209 IS CREATED TO READ AS FOLLOWS:

(1)
The Cabinet for Human Resources shall create an Elder Abuse Committee to develop a model protocol on elder abuse and neglect in the Commonwealth, that shall be comprised of various state agency representatives from the following list:

(a)
The Department for Social Services;

(b)
The Department for Social Insurance;

(c)
The Department for Public Health;

(d)
The Department for Mental Health and Mental Retardation;

(e)
The Division of Aging;

(f)
The Division of Licensing and Regulation;

(g)
The Office of the Ombudsman; and

(h)
Area Agencies on Aging.

(2)
The committee shall address issues of prevention, intervention, and agency coordination of services on a state and local level through interaction with local groups or entities that either directly or indirectly provide services to the elder population, including, but not limited to:

(a)
Senior citizen centers;

(b)
Local governmental human service groups;

(c)
The Sanders-Brown Center on Aging at the University of Kentucky;

(d)
Long Term Care Ombudsmen; and

(e)
Other organizations or associations dedicated to serving elder citizens and their families in the Commonwealth.

(3)
The committee shall:

(a)
Explore the need for a comprehensive statewide resource directory of services for the elderly;

(b)
Enhance existing public awareness campaigns for elder abuse and neglect; and

(c)
Provide forums for the exchange of information to educate the elder population and their families on the rights of elders.

(4)
The committee shall produce an annual report of their activities, products, and recommendations for public policy to the Governor and the Legislative Research Commission.
SECTION 7.   A NEW SECTION OF KRS CHAPTER 209 IS CREATED TO READ AS FOLLOWS:

The cabinet shall promulgate administrative regulations for the provision of general adult services to include uniform criteria for adult intake and appropriate and necessary service provision.
Section 8.   KRS 311.625 is amended to read as follows:

(1)
A living will directive made pursuant to KRS 311.623 shall be substantially in the following form, and may include other specific directions which are in accordance with accepted medical practice and not specifically prohibited by any other statute. If any other specific directions are held by a court of appropriate jurisdiction to be invalid, that invalidity shall not affect the directive.

"Living Will Directive

My wishes regarding life-prolonging treatment and artificially provided nutrition and hydration to be provided to me if I no longer have decisional capacity, have a terminal condition, or become permanently unconscious have been indicated by checking and initialing the appropriate lines below. By checking and initialing the appropriate lines, I specifically:

....  Designate ........................ as my health care surrogate(s) to make health care decisions for me in accordance with this directive when I no longer have decisional capacity. If ............................. refuses or is not able to act for me, I designate .............................. as my health care surrogate(s).

Any prior designation is revoked.

If I do not designate a surrogate, the following are my directions to my attending physician. If I have designated a surrogate, my surrogate shall comply with my wishes as indicated below:

....  Direct that treatment be withheld or withdrawn, and that I be permitted to die naturally with only the administration of medication or the performance of any medical treatment deemed necessary to alleviate pain.

....  DO NOT authorize that life-prolonging treatment be withheld or withdrawn.

.... Authorize the withholding or withdrawal of artificially provided food, water, or other artificially provided nourishment or fluids.

.... DO NOT authorize the withholding or withdrawal of artificially provided food, water, or other artificially provided nourishment or fluids.

....  Authorize my surrogate, designated above, to withhold or withdraw artificially provided nourishment or fluids, or other treatment if the surrogate determines that withholding or withdrawing is in my best interest; but I do not mandate that withholding or withdrawing.

In the absence of my ability to give directions regarding the use of life-prolonging treatment and artificially provided nutrition and hydration, it is my intention that this directive shall be honored by my attending physician, my family, and any surrogate designated pursuant to this directive as the final expression of my legal right to refuse medical or surgical treatment and I accept the consequences of the refusal.

If I have been diagnosed as pregnant and that diagnosis is known to my attending physician, this directive shall have no force or effect during the course of my pregnancy.

I understand the full import of this directive and I am emotionally and mentally competent to make this directive.

Signed this .... day of .........., 19...




Signature and address of the grantor.

In our joint presence, the grantor, who is of sound mind and eighteen (18) years of age, or older, voluntarily dated and signed this writing or directed it to be dated and signed for the grantor.




Signature and address of witness.




Signature and address of witness.

OR

STATE OF KENTUCKY)

...........County)

Before me, the undersigned authority, came the grantor who is of sound mind and eighteen (18) years of age, or older, and acknowledged that he voluntarily dated and signed this writing or directed it to be signed and dated as above.

Done this .... day of ........, 19...



Signature of Notary Public or other officer.



Date commission expires:.............

Execution of this document restricts withholding and withdrawing of some medical procedures. Consult Kentucky Revised Statutes or your attorney."

(2)
An advance[advanced] directive shall be in writing, dated, and signed by the grantor, or at the grantor's direction, and either witnessed by two (2) or more adults in the presence of the grantor and in the presence of each other, or acknowledged before a notary public or other person authorized to administer oaths. None of the following shall be a witness to or serve as a notary public or other person authorized to administer oaths in regard to any advance directive made under this section:

(a)
A blood relative of the grantor;

(b)
A beneficiary of the grantor under descent and distribution statutes of the Commonwealth;

(c)
An employee of a health care facility in which the grantor is a patient, unless the employee serves as a notary public;

(d)
An attending physician of the grantor; or

(e)
Any person directly financially responsible for the grantor's health care.

(3)
A person designated as a surrogate pursuant to an advance directive may resign at any time by giving written notice to the grantor; to the immediate successor surrogate, if any; to the attending physician; and to any health care facility which is then waiting for the surrogate to make a health care decision.

(4)
An employee, owner, director, or officer of a health care facility where the grantor is a resident or patient shall not be designated or act as surrogate unless related to the grantor within the fourth degree of consanguinity or affinity or a member of the same religious order.
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