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AN ACT relating to eminent domain.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 416.540 is amended to read as follows:

(1)
"Condemn" means to take[ private] property for a public purpose under the right of eminent domain;

(2)
"Condemnor" means[shall mean and include] any person, corporation or entity, including the Commonwealth of Kentucky, its agencies and departments, county, municipality and taxing district authorized and empowered by law to exercise the right of eminent domain;

(3)
"Condemnee" means the owner of the property interest being taken;

(4)
"Court" means the Circuit Court;

(5)
"Property" means real property,[or] personal property, or property rights[both,] of any nature or kind[ that is subject to condemnation];

(6)
"Eminent domain" means the right of the Commonwealth to take property for a public purpose and includes the rights of any person, corporation, or entity[shall include the right of private persons, corporations or business entities] to do so under authority of law.

Section 2.   KRS 416.560 is amended to read as follows:

(1)
Notwithstanding any other provision of the law, a department, instrumentality or agency of city, county, charter county, or urban-county government, other than a waterworks corporation the capital stock of which is wholly owned by a city of the first class, having a right of eminent domain under other statutes shall exercise this[such] right only by requesting the governing body of the city, county, charter county, or urban-county to institute condemnation proceedings on its behalf. If the governing body of the city, county, charter county, or urban-county agrees, it shall institute the[such] proceedings under KRS 416.570, and all costs involved in the condemnation shall be borne by the department, instrumentality or agency requesting the condemnation. Court filing fees shall not be charged the Commonwealth or any of its departments or agencies.
(2)
If any department, instrumentality or agency of a city, county, charter county, or urban-county government, other than a waterworks corporation the capital stock of which is wholly owned by a city of the first class, operates in more than one (1) governmental unit, it shall request the governing body of the city, county, charter county, or urban-county government wherein the largest part of the individual tract of the property sought to be condemned lies, to institute condemnation proceedings on its behalf.

(3)
A cabinet, department, instrumentality or agency of the Commonwealth of Kentucky, other than the Transportation Cabinet, having a right of eminent domain under other statutes shall exercise this[such] right only by requesting the Finance and Administration Cabinet to institute condemnation proceedings on its behalf. If the Finance and Administration Cabinet agrees, it shall institute the[such] proceedings under KRS 416.570, and all costs involved in the condemnation shall be borne by the cabinet, department, instrumentality or agency requesting the condemnation.

(4)
Prior to or after the filing of the petition to condemn, the condemnor or its employees or agents shall have the right to enter upon any property it deems necessary, including improvements thereon,[land or improvement] which it has the power to condemn, in order to make studies, surveys, and tests, including but not limited to, soundings, archaeological diggings, drillings, environmental analyses, determinations of value,[sounding] and appraisals, if[provided that] the owner of the property[land] or the party in whose name the property is assessed has been notified ten (10) days prior to entry on the property. Any actual damages sustained by the owner of the[a] property or any interest therein, occasioned by the entry of[in the property entered upon by] the condemnor shall be paid by the condemnor. If the parties cannot agree to the amount of the damage sustained, the condemnee may request a hearing under KRS Chapter 13B for the sole purpose of establishing the amount of the damage sustained[and shall be assessed by the court or the court may refer the matter to commissioners to ascertain and assess the damages sustained by the condemnee, which award shall be subject to appeal].

Section 3.   KRS 416.570 is amended to read as follows:

Except as otherwise provided in KRS 416.560, a condemnor seeking to condemn property or the use and occupation thereof, shall file a verified petition in the Circuit Court of the county in which all or the greater portion of the property sought to be condemned is located, which petition shall state that it is filed under the provisions of KRS 416.550 to 416.670 and shall contain, in substance:

(1)
Allegations sufficient to show that the condemnor[petitioner] is entitled, under the provisions of applicable law, to exercise the right of eminent domain and to condemn the property, or the use and occupation thereof, sought to be taken in the[such] proceedings;

(2)
A[ particular] description of the property sought to be condemned and the use and occupation thereof[ sought to be condemned]; and

(3)
A statement that a good-faith determination of fair market value has been completed for the condemnor of the property sought to be condemned and the amount thereof[An application to the court to appoint commissioners to award the amount of compensation the owner of the property sought to be condemned is entitled to receive therefor].

Section 4.   KRS 416.590 is amended to read as follows:

Upon the application of the condemnor[petitioner], and the filing of any necessary affidavits, the clerk of the court shall issue process against the condemnee[owner] to show cause why the condemnor[petitioner] does not have the right to condemn the property[lands,] or the use and occupation thereof sought to be condemned. The summons shall contain a statement of the amount of the award and shall state that an answer or other pleading, if any, shall[must] be filed within twenty (20) days from date of service. The clerk shall make any[such] orders as to nonresidents and persons under disability as are required by the statutes and Rules of Civil Procedure in actions against them in Circuit Courts.

Section 5.   KRS 416.600 is amended to read as follows:

Any answer or other pleading filed by the condemnee[owner] in response to the summons shall be filed within[on or before the] twenty (20) days after date of service and shall be confined solely to the question of the right of the condemnor[petitioner] to condemn the property sought to be condemned[, but without prejudice to the owner's right to except from the amount of the compensation awarded in the manner provided in KRS 416.550 to 416.670].

Section 6.   KRS 416.610 is amended to read as follows:

(1)
After the condemnee[owner] has been summoned twenty (20) days, if an[the court shall examine the report of the commissioners to determine whether it conforms to the provisions of KRS 416.580. If the report of the commissioners is not in the proper form the court shall require the commissioners to make such corrections as are necessary. 

(2)
If no] answer or other pleading has not bee[is] filed[ by the owner or owners] putting in issue the right of the condemnor[petitioner] to condemn the property or the use and occupation thereof sought to be condemned, this right shall be conclusively presumed to exist and[the court shall enter an interlocutory judgment which shall contain, in substance: 

(a)
A finding that the petitioner has the right, under the provisions of KRS 416.550 to 416.670 and other applicable law to condemn the property or the use and occupation thereof; 

(b)
A finding that the report of the commissioners conforms to the provisions of KRS 416.580; 

(c)
An authorization to take] possession of the property for the purposes and under the conditions and limitations, if any, set forth in the petition shall vest in the condemnor upon payment to the[ owner or to the] clerk of the court of the amount of the determination of fair market value stated in the petition in accordance with Section 3 of this Act. Payment to the clerk shall be accompanied by notice filed by the condemnor in the court with a copy served on the condemnee.

(2)[compensation awarded by the commissioners; 

(d)
Proper provision for the conveyance of the title to the land and material, to the extent condemned, as adjudged therein in the event no exception is taken as provided in KRS 416.620(1). 

(3)
Any exception from such interlocutory judgment by either party or both parties shall be confined solely to exceptions to the amount of compensation awarded by the commissioners. 

(4)]
If the condemnee[owner] has filed an answer or pleading putting in issue the right of the condemnor[petitioner] to condemn the property or use and occupation thereof sought to be condemned, the court shall, upon motion and without intervention of a jury, proceed within forty-five (45) days[forthwith] to hear and determine whether or not the condemnor[petitioner] has such right. The court may appoint a special master commissioner to hold the hearing and render a decision on behalf of the court. The court's determination of the right to condemn shall be a final and appealable judgment.

(3)
If the right to condemn has been put in issue by the condemnee, possession of the property sought to be condemned shall vest in the condemnor only upon the entry of a final unappealable decision finding that the condemnor has this right and upon payment to the clerk of the court of the amount of the determination of the fair market value as stated in the petition under Section 3 of this Act. Once judgment on the right to condemn has become final, the unsuccessful party shall be required within thirty (30) days to reimburse the prevailing party all attorney fees incurred by the prevailing party in pursuing this issue. Payment of attorney fees shall not be withheld pending final adjudication and judgment of just compensation in the condemnation action.

(4)
After possession of the property sought to be condemned has vested in the condemnor, the condemnee may, upon order of the court, withdraw from the office of the clerk of the court the amount of the determination of fair market value paid by the condemnor[If the court determines that petitioner has such rights, an interlocutory judgment, as provided for in subsection (2) of this section, shall be entered. If the court determines that petitioner does not have such right, it shall enter a final judgment which shall contain, in substance: 

(a)
A finding that the report of the commissioners conforms to the provisions of KRS 416.580; 

(b)
A finding that the petitioner is not authorized to condemn the property or the use and occupation thereof for the purposes and under the conditions and limitations set forth in the petition, stating the particular ground or grounds on which the petitioner is not so authorized; 

(c)
An order dismissing the petition and directing the petitioner to pay all costs].

Section 7.   KRS 416.620 is amended to read as follows:

(1)
Within thirty (30) days from the date the condemnor takes[of entry of an interlocutory judgment authorizing the petitioner to take] possession of the property, exceptions may be filed by the condemnee[either party or both parties] by filing with the clerk of the Circuit Court and serving upon the other party or parties a statement of exceptions, which statement shall contain any exceptions the condemnee[party] has to the determination of fair market value stated in the petition under Section 3 of this Act. When exceptions have been filed by the condemnee, the condemnor shall not be bound by the determination of fair market value referred to in Section 3 of this Act. The issue of just compensation[award made by the commissioners. The statement of exceptions shall be tried, but shall be limited to the questions which are raised in the original statements of the exceptions, or as amended,] but the condemnee[owner] shall not be permitted to raise any question, nor shall the court reconsider any question so raised, concerning the right of the condemnor[petitioner] to condemn the property. All questions of fact pertaining to the amount of compensation to the condemnee[owner, or owners,] shall be determined by a jury, which[ jury] on the motion of either party shall be sent by the court, in the charge of the sheriff, to view the property. The author of the determination of fair market value referred to in Section 3 of this Act shall not be called as a witness at trial by any party and the amount of the determination of fair market value shall not be made known to the jury. The burden of proof at trial shall rest upon the condemnor unless waived by the condemnor prior to the commencement of trial, whereupon the burden of proof shall rest upon the condemnee[land and material. After a jury trial, and if possession previously has not been taken by the condemnor of the land and material condemned, it may do so upon the payment to the owner or to the clerk of the Circuit Court the amount of the compensation adjudged by the Circuit Court to be due the owner].

(2)
Appeals may be taken to the Court of Appeals from the final judgment of the Circuit Court as in other cases except that an appeal by the owner shall not operate as a supersedeas.

(3)[
The payment by the condemnor of the amount of compensation awarded and the taking possession of the lands and material condemned shall not prejudice its right to except from the award of the commissioners or the judgment of any court, nor shall the acceptance by the owner of the amount of the compensation awarded prejudice his right to except from the award of the commissioners or the judgment of any court.

(4)]
All costs in the Circuit Court shall be adjudged against the condemnor except that court filing fees shall not be charged to the Commonwealth of Kentucky, its agencies, or departments.

(4)[(5)]
If[ the condemnor takes] possession of the property condemned vests in the condemnor and the amount of compensation due the condemnee is thereafter increased by jury verdict over the determination of fair market value stated in the petition under Section 3 of this Act[that awarded by the commissioners], the condemnor shall pay interest to the condemnee[owner] at the rate of six percent (6%) simple interest per annum upon the amount of the[such] increase from the date[ the condemnor took] possession of the property vested in the condemnor. If[ the condemnor takes] possession of the property condemned vests in the condemnor and the amount of compensation due the condemnee is thereafter decreased by jury verdict below the determination of fair market value stated in the petition under Section 3 of this Act[that awarded by the commissioners], the condemnor shall be entitled to a personal judgment against the condemnee[owner] for the amount of the decrease plus interest at the rate of six percent (6%) simple interest per annum from the date the condemnee[owner] accepted the amount of compensation the condemnor paid into court[ or to the owner]. If the condemnee[owner] at all times refuses to accept the payment made[tendered] by the condemnor,[ no] interest shall not be allowed in the judgment against the condemnee[owner] for the amount of the decrease.

(5)[(6)]
Upon the final determination of exceptions, or upon expiration of thirty (30) days from the date possession of the property vested in the condemnor[entry of the interlocutory judgment] if no exceptions are filed, the Circuit Court shall make[ such] orders as may be proper for the conveyance of the title to the property to the extent condemned[, to the property,] and shall enter a[such] final judgment[ as may be appropriate].

Section 8.   KRS 416.640 is amended to read as follows:

Where there are conflicting claimants to the property[land] sought to be condemned and all such parties are before the court, each claimant, for the purposes of the condemnation proceeding only, shall be deemed to be a condemnee[an owner], and the procedure for the condemnation of the property[land] shall be as provided in KRS 416.550 to 416.670 except that, any amount paid by the condemnor under Section 6 of this Act shall be held by the circuit clerk[before the condemnor shall be entitled to take possession of the land, it shall be required to pay the compensation awarded therein to the Circuit Court clerk to be held] for the benefit of, and paid over to the[such] persons[ as may] thereafter [be ]determined to be entitled to receive it. In these[such] cases, the claimants may have their rights determined in a separate action, but the filing of an[such] action or its pendency shall not[in no wise stay or] delay[ said] condemnation proceedings.

Section 9.   KRS 416.660 is amended to read as follows:

(1)
In all actions for the condemnation of property[lands] under the provisions of KRS 416.550 to 416.670, except temporary easements, there shall be awarded to the condemnee[landowners] as compensation[ such] a sum as will fairly represent the difference between the fair market value of the entire property[tract], all or a portion of which is sought to be condemned, immediately before the taking and the fair market value of the remainder thereof immediately after the taking, including in the remainder all rights which the condemnee[landowner] may retain in the property[lands] sought to be condemned where less than the fee simple interest therein is taken, together with the fair rental value of any temporary easements sought to be condemned. 

(2)
Any change in the fair market value prior to the date of condemnation which the condemnor or condemnee establishes was substantially due to the general knowledge of the imminence of condemnation or the construction of the project shall be disregarded in determining fair market value. The taking date for valuation purposes shall be either the date possession of the property sought to be condemned vests in the condemnor[ takes the land], or the date of the trial of the issue of just compensation, whichever occurs first.

Section 10.   KRS 96.600 is amended to read as follows:

(1)
When the board of any municipality authorized to acquire, construct, own or operate an electric plant under the provisions of KRS 96.550 to 96.900 shall be unable to contract with the owner of any land, easement, right of way, electric plant, or any facilities or property needed by the[such] board for its use for the purposes thereof and desires to exercise the right of eminent domain, the board shall proceed to condemn the property pursuant to the Eminent Domain Act of Kentucky except that the condemnor[, in lieu of determining the award to the owners in the manner prescribed in KRS 416.580(1) the commissioners] shall ascertain and determine the value of the property taken; the value of real estate, tangible personal property, intangible property and franchises, if any[ such] value is found to exist, shall be determined and stated separately in their report; and they shall also award damages, if any, resulting to the remainder of the electric plant or system of the owner, considering the purposes for which the property is taken, and the amount of said damages, if any, shall be stated separately in their report. The jury award shall be made in this manner rather than in the manner prescribed in KRS 416.660(1).

(2)
Notwithstanding the provisions of subsection (1) of this section, when the owner of any land, easement, right of way or facility to be acquired by exercise of the right of eminent domain is not a utility, the award to the owners thereof shall be determined pursuant to the Eminent Domain Act of Kentucky.

Section 11.   The following KRS section is repealed:

416.580   Commissioners -- Appointment -- Report -- Compensation -- Vacancy -- Majority required.
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