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AN ACT relating to revenue and taxation, and making an appropriation therefor, and declaring an emergency.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 142 IS CREATED TO READ AS FOLLOWS:

(1)
For the purposes of Sections 1 to 10 of this Act, "wholesale sale" or "sale at wholesale" means a sale made for the purpose of resale in the regular course of business of smokeless tobacco, cigars, loose tobacco, or pipe tobacco, except as provided in subsection (3) of this section.

(2)
For the privilege of making wholesale sales or sales at wholesale of smokeless tobacco, cigars, loose tobacco, and pipe tobacco, a tax is hereby imposed upon all wholesalers and distributors of smokeless tobacco, cigars, loose tobacco, and pipe tobacco at the rate of thirty-two percent (32%) of the gross receipts of any wholesaler or distributor derived from sales at wholesale or wholesale sales made within the Commonwealth, except as provided in subsection (3) of this section. Wholesalers of smokeless tobacco, cigars, loose tobacco, and pipe tobacco shall pay and report the tax levied by this section on or before the twentieth day of the calendar month next succeeding the month in which possession or title of the smokeless tobacco, cigars, loose tobacco, or pipe tobacco is transferred from the wholesaler or distributor to retailers or consumers in this state, in accordance with administrative regulations promulgated by the Revenue Cabinet.

(3)
Gross receipts from sales at wholesale or wholesale sales do not include the sales made between wholesalers or between distributors.

(4)
Taxes received under this section shall be deposited into the fund established under Section 16 of this Act.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 142 IS CREATED TO READ AS FOLLOWS:

(1)
Every wholesaler or distributor liable for the tax levied under Section 1 of this Act shall, before July 1, 2004, obtain a certificate of registration by filing with the Revenue Cabinet an application containing information that the cabinet prescribes. Every application shall be signed by the owner, an executive officer, or some person specifically authorized to sign the application.

(2)
Whenever any wholesaler or distributor fails to comply with any provision of Sections 1 to 10 of this Act or any administrative regulation promulgated by the cabinet, the cabinet may suspend or revoke the certificate of registration held by the wholesaler or distributor.

(3)
The Commonwealth may bring an action for a restraining order or a temporary or permanent injunction to restrain or enjoin operation of a wholesaler or distributor operating without a certificate of registration. The action may be brought in the Franklin Circuit Court or in the Circuit Court having jurisdiction of the business entity.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 142 IS CREATED TO READ AS FOLLOWS:

(1)
Returns for the tax levied under Section 1 of this Act shall be signed by the duly authorized agent of the business entity.

(2)
Returns required under this section shall contain information that the Revenue Cabinet deems necessary for the proper administration of Sections 1 to 10 of this Act.

(3)
The wholesaler or distributor required to file the return provided under this section shall deliver the return together with a remittance of the amount of the tax due to the cabinet. 

(4)
For purposes of facilitating the administration, payment, or collection of the taxes levied under Section 1 of this Act, the cabinet may permit or require returns or tax payments for periods other than monthly. When permitted, returns for other than monthly periods shall be filed and paid in the manner prescribed by the cabinet.

(5)
No wholesaler or distributor shall change from the reporting system required under this section, or permitted in writing by the cabinet, without the written authorization of the cabinet. 

(6)
A tax return is required for each reporting period even though there may be no tax due.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 142 IS CREATED TO READ AS FOLLOWS:

(1)
The Revenue Cabinet may, upon written request received on or prior to the due date of the return or tax, for good cause satisfactory to the cabinet, extend the time for filing the return or paying the tax for a period not exceeding thirty (30) days.

(2)
Any wholesaler or distributor granted an extension and paying the tax within the period for which the extension is granted shall pay, in addition to the tax, interest at the tax interest rate as defined in KRS 131.010(6) from the date on which the tax would otherwise have been due.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 142 IS CREATED TO READ AS FOLLOWS:

(1)
As soon as practicable after each return is received, the Revenue Cabinet shall examine and audit it. If the amount of tax computed by the cabinet is greater than the amount returned by the wholesaler or distributor, the excess shall be assessed by the cabinet within four (4) years from the date the return was filed, except as provided in subsection (4) of this section and except that in the case of a failure to file a return or of a fraudulent return, the excess may be assessed at any time. A notice of the assessment shall be mailed to the business entity. The time provided in this section may be extended by agreement between the taxpayer and the cabinet.

(2)
For the purpose of subsections (1) and (4) of this section, a return filed before the last day prescribed by law for the filing thereof shall be considered as filed on the last day.

(3)
When a wholesaler or distributor is discontinued, a determination may be made within the periods specified in subsection (1) of this section as to liability arising out of that business, irrespective of whether the determination is issued prior to the due date of the liability as otherwise specified in Section 3 of this Act.

(4)
Notwithstanding the four (4) year time limitation of subsection (1) of this section, in the case of a return where the tax computed by the cabinet is greater by twenty-five percent (25%) or more than the amount returned by the wholesaler or distributor, the excess shall be assessed by the cabinet within six (6) years from the date the return was filed.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 142 IS CREATED TO READ AS FOLLOWS:

In every case, any tax not paid on or before the due date shall bear interest at the tax interest rate as defined in KRS 131.010(6) from the date due until the date of payment.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 142 IS CREATED TO READ AS FOLLOWS:

In making a determination of tax liability the cabinet may offset overpayments for a period or periods, together with interest on the overpayments, against underpayments for another period or periods, against penalties, and against the interest on the underpayments.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 142 IS CREATED TO READ AS FOLLOWS:

(1)
Every wholesaler or distributor liable for the reporting or payment of the taxes levied by Section 1 of this Act shall keep such records, receipts, invoices, and other pertinent papers in such form as the cabinet may require.

(2)
Every wholesaler or distributor shall keep these records for not less than four (4) years from the making of records unless the cabinet in writing sooner authorizes their destruction.

SECTION 9.   A NEW SECTION OF KRS CHAPTER 142 IS CREATED TO READ AS FOLLOWS:

(1)
The taxes paid pursuant to the provisions of Section 1 of this Act shall be refunded or credited in the manner provided in KRS 134.580.

(2)
A claim for refund or credit shall be made on a form prescribed by the Revenue Cabinet and shall contain such information as the cabinet may require.
SECTION 10.   A NEW SECTION OF KRS CHAPTER 142 IS CREATED TO READ AS FOLLOWS:

Any wholesaler or distributor that violates any of the provisions of Sections 1 to 10 of this Act shall be subject to the uniform civil penalties imposed pursuant to KRS 131.180.

Section 11.   KRS 138.140 is amended to read as follows:

(1)
A tax shall be paid on the sale of cigarettes within the state at a proportionate rate of three cents ($0.03) on each twenty (20) cigarettes. This tax shall be paid only once, regardless of the number of times the cigarettes may be sold in this state.

(2)
A surtax shall be paid on the sale of cigarettes within the state at a proportionate rate of seventy-five cents ($0.75) on each twenty (20) cigarettes. This tax shall be paid in the manner provided in subsection (8) of Section 12 of this Act and shall be deposited into the fund established under Section 17 of this Act.

Section 12.   KRS 138.146 is amended to read as follows:

(1)
The cigarette tax imposed by KRS 138.130 to 138.205 shall be due when any licensed wholesaler or unclassified acquirer takes possession within this state of untax-paid cigarettes.

(2)
The tax shall be paid by the purchase of stamps by a resident wholesaler within forty-eight (48) hours after the cigarettes are received by him. A stamp shall be affixed to each package of an aggregate denomination not less than the amount of the tax upon the contents thereof. The stamp, so affixed, shall be prima facie evidence of payment of tax. Unless such stamps have been previously affixed, they shall be so affixed by each resident wholesaler prior to the delivery of any cigarettes to a retail location or any person in this state. The evidence of tax payment shall be affixed to each individual package of cigarettes by a nonresident wholesaler prior to the introduction or importation of the cigarettes into the territorial limits of this state. The evidence of tax payment shall be affixed by an unclassified acquirer within twenty-four (24) hours after the cigarettes are received by him.

(3)
The cabinet shall by regulation prescribe the form of cigarette tax evidence, the method and manner of the sale and distribution of such cigarette tax evidence, and the method and manner that such evidence shall be affixed to the cigarettes. All cigarette tax evidence prescribed by the cabinet shall be designed and furnished in a fashion to permit identification of the person that affixed the cigarette tax evidence to the particular package of cigarettes, by means of numerical rolls or other mark on the cigarette tax evidence. The cabinet shall maintain for at least three (3) years information identifying the person that affixed the cigarette tax evidence to each package of cigarettes. This information shall not be kept confidential or exempt from disclosure to the public through open records.

(4)
Units of cigarette tax evidence levied under subsection (1) of Section 11 of this Act shall be sold at their face value, but the cabinet shall allow as compensation to any licensed wholesaler an amount of tax evidence equal to thirty cents ($0.30) face value for each three dollars ($3) of tax evidence purchased at face value. The cabinet shall have the power to withhold compensation from any licensed wholesaler for failure to abide by any provisions of KRS 138.130 to 138.205 or any regulations promulgated thereunder. Any refund or credit for unused cigarette tax evidence shall be reduced by the amount allowed as compensation at the time of purchase.

(5)
No tax evidence may be affixed, or used in any way, by any person other than the person purchasing such evidence from the cabinet. Such tax evidence may not be transferred or negotiated, and may not, by any scheme or device, be given, bartered, sold, traded, or loaned to any other person. Unaffixed tax evidence may be returned to the cabinet for credit or refund for any reason satisfactory to the cabinet.

(6)
In the event any retailer shall receive into his possession cigarettes to which evidence of Kentucky tax payment is not properly affixed, he shall within twenty-four (24) hours notify the cabinet of such fact. Such notice shall be in writing, and shall give the name of the person from whom such cigarettes were received, and the quantity of such cigarettes, and such written notice may be given to any field agent of the cabinet. The written notice may also be directed to the secretary of revenue, Frankfort, Kentucky. If such notice is given by means of the United States mail, it shall be sent by certified mail. Any such cigarettes shall be retained by such retailer, and not sold, for a period of fifteen (15) days after giving the notice provided in this subsection. The retailer may, at his option, pay the tax due on any such cigarettes according to rules and regulations to be prescribed by the cabinet, and proceed to sell the same after such payment.

(7)
Cigarettes stamped with the cigarette tax evidence of another state shall at no time be commingled with cigarettes on which the Kentucky cigarette tax evidence has been affixed, but any licensed wholesaler, licensed sub-jobber, or licensed vending machine operator may hold cigarettes stamped with the tax evidence of another state for any period of time, subsection (2) of this section notwithstanding.

(8)
The tax levied under subsection (2) of Section 11 of this Act shall be paid at the same time as the tax is paid for the purchase of stamps under subsection (2) of this section.
Section 13.   KRS 248.652 is amended to read as follows:

There is established in the State Treasury a permanent and perpetual fund to be known as the "Agricultural Diversification and Development Fund" to which shall be credited any increase in the cigarette excise tax levied under subsection (1) of Section 11 of this Act[KRS 138.140] subsequent to July 15, 1998; gifts; bequests; endowments; grants from the United States government, its agencies and instrumentalities; any funds from the tobacco settlement agreement or related federal legislation for tobacco farmers or tobacco-dependent communities specifically appropriated to this fund by the General Assembly from the fund created in KRS 248.654; and funds received from any other sources, public or private. The fund shall be administered by the Agricultural Diversification and Development Council created under KRS 248.650.

Section 14.   KRS 438.335 is amended to read as follows:

The Department of Agriculture shall carry out the provisions of KRS 438.305 to 438.340 as they relate to educating the public and sellers of tobacco products about provisions and penalties of KRS 438.305 to 438.340. The Department of Agriculture shall be entitled to the revenue produced by one-twentieth of one cent ($0.0005) of the three-cent ($0.03) per pack revenue collected by the Revenue Cabinet from the state excise tax on the sale of cigarettes as imposed by subsection (1) of Section 11 of this Act[KRS 138.140] and to keep fifty percent (50%) of any fines collected under KRS 438.305 to 438.340 to offset the costs of these education efforts.

Section 15.   KRS 438.337 is amended to read as follows:

(1)
Except for violations of the provisions of KRS 438.311, 438.313, and 438.315 by a juvenile, which shall be under the jurisdiction of the juvenile session of the District Court, the Department of Alcoholic Beverage Control shall carry out the enforcement provisions of KRS 438.305 to 438.340.

(2)
The Department of Alcoholic Beverage Control shall be entitled to the revenue produced by one-twentieth of one cent ($0.0005) of the three-cent ($0.03) per pack revenue collected by the Revenue Cabinet from the state excise tax on the sale of cigarettes as imposed by subsection (1) of Section 11 of this Act[KRS 138.140] to be deposited in a trust and agency account created in the State Treasury, and to keep fifty percent (50%) of any fines collected under KRS 438.305 to 438.340 to offset the costs of enforcement of KRS 438.305 to 438.340.

(3)
The Department of Alcoholic Beverage Control shall be responsible for maintaining statistics for compilation of required reports to be submitted to the United States Department of Health and Human Services.

(4)
The Department of Alcoholic Beverage Control shall devise a plan and time frame for enforcement to determine by random inspection if the percentage of retailers or distributors making illegal sales to minors does or does not exceed federal guidelines preventing tobacco sales to minors.

SECTION 16.   A NEW SECTION OF KRS CHAPTER 41 IS CREATED TO READ AS FOLLOWS:

There is hereby created a fund in the State Treasury to be known as the children's dental care fund. All moneys received from Section 1 of this Act, along with accrued interest, shall be credited to the children's dental care fund and shall be appropriated by the General Assembly and disbursed by the State Treasurer for the purposes of providing dental and oral health care and services to children. Moneys in the fund that are not expended in any fiscal year shall not lapse but shall be carried forward to the next fiscal year.
SECTION 17.   A NEW SECTION OF KRS CHAPTER 41 IS CREATED TO READ AS FOLLOWS:

There is hereby created a fund in the State Treasury to be known as the Commonwealth fund. All moneys received from subsection (2) of Section 11 of this Act, along with accrued interest, shall be credited to the Commonwealth fund and moneys not expended in any fiscal year shall not lapse but shall be carried forward to the next fiscal year. Funds shall be appropriated by the General Assembly and disbursed by the State Treasurer for the following purposes:
(1)
Thirty-three percent (33%), not to exceed one hundred million dollars ($100,000,000) per fiscal year, to the Cabinet for Health Services, Department for Medicaid Services, for the provision of health care services, and fourteen percent (14%), not to exceed forty-five million dollars ($45,000,000) per fiscal year, to the Cabinet for Health Services, Department for Mental Health and Mental Retardation Services, for the provision of mental health and substance abuse services;
(2)
Thirty-three percent (33%), not to exceed one hundred million dollars ($100,000,000) per fiscal year, to the Department of Education to supplement the fund to support education excellence in Kentucky (SEEK) under KRS 157.360 for cost-of-living pay increases for certified and classified public school employees;
(3)
Seven percent (7%), not to exceed twenty-three million dollars ($23,000,000) per fiscal year, to the Cabinet for Health Services, Department for Public Health, for smoking prevention and cessation;
(4)
Five percent (5%), not to exceed ten million dollars ($10,000,000) per fiscal year, to the School Facilities Construction Commission created under KRS 157.617 for building new schools or additions or renovations to existing schools in local school districts that demonstrate an enrollment growth of fifteen percent (15%) or more over the previous five (5) year period; 

(5)
Three percent (3%), not to exceed ten million dollars ($10,000,000) per fiscal year, to fund veterans’ nursing homes established under KRS Chapter 40;

(6)
Two percent (2%), not to exceed five million dollars ($5,000,000) per fiscal year, to be divided equally between the medical schools of the University of Kentucky and the University of Louisville for cancer research; and

(7)
Three percent (3%) to the state general fund.
Funds received in excess of the amounts specified in subsections (1) to (6) of this section shall be deposited into the state general fund. 
SECTION 18.   A NEW SECTION OF KRS CHAPTER 41 IS CREATED TO READ AS FOLLOWS:

Each agency and organization that receives funds under Section 16 or 17 of this Act shall report on the use of moneys to the Interim Joint Committee on Appropriations and Revenue, the Interim Joint Committee on Health and Welfare, and the Legislative Research Commission by August 30, 2005, and each August 30 thereafter.
SECTION 19.   A NEW SECTION OF KRS CHAPTER 194A IS CREATED TO READ AS FOLLOWS:

The Department for Public Health of the Cabinet for Health Services shall administer the children's dental fund established under Section 16 of this Act and may contract with university dental schools, mobile dental clinics, federally qualified health centers, and private providers to deliver free or low-cost dental and oral health care to children under age twenty-one (21) whose family income is below two hundred fifty percent (250%) of the federal poverty level.
Section 20.   Whereas it is more efficient to establish the new taxes authorized by this legislation at the beginning of the state fiscal year, an emergency is declared to exist, and Section 2 of this Act takes effect upon the Act's passage and approval by the Governor or upon its otherwise becoming a law, and Sections 1 and 3 to 19 of this Act take effect on July 1, 2004.
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