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AN ACT relating to consumer contracts.

WHEREAS, the borderless nature of commerce in the past five years has allowed consumers to readily purchase goods, services, and information from sellers, suppliers, and other merchants residing in multiple jurisdictions; and

WHEREAS, consumers should have access to fair, timely, effective, and affordable resolution of disputes arising out of these transactions; and

WHEREAS, these consumer contracts are increasingly drafted by the party having superior bargaining power, are executory and nonnegotiable in nature, and often contain a choice-of-forum provision that designates a jurisdiction as the exclusive forum for the adjudication of all claims arising from the transaction; and

WHEREAS, it is unreasonable and unduly oppressive to require consumers to travel hundreds of miles to seek redress for claims arising out of agreements and contracts entered into with sellers, suppliers, and other merchants who conduct business in this Commonwealth; and

WHEREAS, it is the public policy of this Commonwealth to provide a judicial or arbitral forum to resolve disputes arising out of consumer transactions over which its courts have jurisdiction; and

WHEREAS, Kentucky courts may exercise personal jurisdiction over a person who acts, directly or through an agent, as to a claim arising from the person's transacting business or contracting to supply goods or services in this Commonwealth;

NOW, THEREFORE,

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 372 IS CREATED TO READ AS FOLLOWS:

(1)
As used in this section:
(a)
"Consumer" means an individual engaged in a transaction for personal, family, or household purposes; and
(b)
"Information" means data, text, images, sounds, codes, computer programs, software, databases, or collections or compilations thereof.
(2)
A choice-of-forum provision in a consumer agreement or contract is void as contrary to the public policy of this Commonwealth if:
(a)
The agreement or contract involves the sale or lease or offering for sale or lease of goods, services, or information in this Commonwealth;
(b)
The agreement or contract selects a jurisdiction as the exclusive judicial forum for any claim or action arising out of or relating to the agreement or contract or a provision in the agreement or contract purports to waive the application of this section to the parties; and
(c)
The consumer against whom enforcement of the choice-of-forum provision is sought is a resident of this Commonwealth or the seller, supplier, or other merchant seeking the enforcement is domiciled in this Commonwealth.

(3)
A choice-of-law provision in a consumer agreement or contract is voidable as against the public policy of this Commonwealth if a court of competent jurisdiction finds that the applicable laws of the other jurisdiction are contrary to the public policy of this Commonwealth.
Section 2.   KRS 454.210 is amended to read as follows:

(1)
As used in this section:[,]
(a)
"Person" includes an individual, his executor, administrator, or other personal representative, or a corporation, partnership, association, or any other legal or commercial entity, who is a nonresident of this Commonwealth; and

(b)
"Information" includes data, text, images, sounds, codes, computer programs, software, databases, or collections or compilations thereof.

(2)
(a)
A court may exercise personal jurisdiction over a person who acts directly or by an agent, as to a claim arising from the person's:

1.
Transacting any business in this Commonwealth;

2.
Contracting to supply services,[ or] goods, or information in this Commonwealth;

3.
Causing tortious injury by an act or omission in this Commonwealth;

4.
Causing tortious injury in this Commonwealth by an act or omission outside this Commonwealth if he regularly does or solicits business, or engages in any other persistent course of conduct, or derives substantial revenue from goods or information used or consumed or services rendered in this Commonwealth, provided that the tortious injury occurring in this Commonwealth arises out of the doing or soliciting of business or a persistent course of conduct or derivation of substantial revenue within the Commonwealth;

5.
Causing injury in this Commonwealth to any person by breach of warranty expressly or impliedly made in the sale of goods or information outside this Commonwealth when the seller knew such person would use, consume, or be affected by, the goods or information in this Commonwealth, if he also regularly does or solicits business, or engages in any other persistent course of conduct, or derives substantial revenue from goods or information used or consumed or services rendered in this Commonwealth;

6.
Having an interest in, using, or possessing real property in this Commonwealth, providing the claim arises from the interest in, use of, or possession of the real property, provided, however, that such in personam jurisdiction shall not be imposed on a nonresident who did not himself voluntarily institute the relationship, and did not knowingly perform, or fail to perform, the act or acts upon which jurisdiction is predicated;

7.
Contracting to insure any person, property, or risk located within this Commonwealth at the time of contracting;

8.
Committing sexual intercourse in this Commonwealth[state] which intercourse causes the birth of a child when:

a.
The father or mother or both are domiciled in this Commonwealth[state];

b.
There is a repeated pattern of intercourse between the father and mother in this Commonwealth[state]; or

c.
Said intercourse is a tort or a crime in this Commonwealth[state]; or

9.
Making a telephone solicitation, as defined in KRS 367.46951, into the Commonwealth.

(b)
When jurisdiction over a person is based solely upon this section, only a claim arising from acts enumerated in this section may be asserted against him.

(3)
(a)
When personal jurisdiction is authorized by this section, service of process may be made on such person, or any agent of such person, in any county in this Commonwealth, where he may be found, or on the Secretary of State who, for this purpose, shall be deemed to be the statutory agent of such person;

(b)
The clerk of the court in which the action is brought shall issue a summons against the defendant named in the complaint. The clerk shall execute the summons by sending by certified mail two (2) true copies to the Secretary of State and shall also mail with the summons two (2) attested copies of plaintiff's complaint. The Secretary of State shall, within seven (7) days of receipt thereof in his office, mail a copy of the summons and complaint to the defendant at the address given in the complaint. The letter shall be posted by certified mail, return receipt requested, and shall bear the return address of the Secretary of State. The clerk shall make the usual return to the court, and in addition the Secretary of State shall make a return to the court showing that the acts contemplated by this statute have been performed, and shall attach to his return the registry receipt, if any. Summons shall be deemed to be served on the return of the Secretary of State and the action shall proceed as provided in the Rules of Civil Procedure; and

(c)
The clerk mailing the summons to the Secretary of State shall mail to him, at the same time, a fee of ten dollars ($10), which shall be taxed as costs in the action.

(4)
When the exercise of personal jurisdiction is authorized by this section, any action or suit may be brought in the county wherein the plaintiff resides or where the cause of action or any part thereof arose.

(5)
A court of this Commonwealth may exercise jurisdiction on any other basis authorized in the Kentucky Revised Statutes or by the Rules of Civil Procedure, notwithstanding any provision of this section to the contrary.

Section 3.   KRS 372.005 is amended to read as follows:

KRS 372.010 to 372.050[The terms and provisions of this chapter] do not apply to betting, gaming, or wagering that has been authorized, permitted, or legalized, including, but not limited to, all activities and transactions permitted under KRS Chapters 154A, 230, and 238.

Section 4.   In the past five years the borderless nature of commerce has allowed consumers to readily purchase goods, services, and information from sellers, suppliers, and other merchants residing in multiple jurisdictions. These consumer contracts have increasingly been drafted by the party having superior bargaining power, have been executory and nonnegotiable in nature, and have often contained a choice-of-forum provision that designates a jurisdiction as the exclusive forum for the adjudication of all claims arising from the transaction. It is unreasonable and unduly oppressive to require consumers to travel hundreds of miles to seek redress for claims arising out of agreements and contracts entered into with sellers, suppliers, and other merchants conducting business in the Commonwealth. Therefore, Section 1 of this Act shall apply retrospectively to any actions, other than those actions given res judicata effect by a court of competent jurisdiction, which accrued in the five years immediately preceding the effective date of this Act.
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