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AN ACT relating to Medicaid estate recovery.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 205 IS CREATED TO READ AS FOLLOWS:

As used in this Sections 1 to 4 of this Act, unless the context requires otherwise:
(1)
"Aged institutionalized individual" means a Medicaid recipient age fifty-five (55) or older who received institutional services with payment for these services made, wholly or in part, by Medicaid;
(2)
"Department" means the Department for Medicaid Services or its designee;
(3)
"Estate" means real property or other assets owned by the deceased recipient that would be included as probate property under Kentucky law;
(4)
"Estate representative" means the court appointed fiduciary for the estate or the fiduciary's attorney;
(5)
"Institutional services" means nursing facility services, intermediate care facility for the mentally retarded and developmentally disabled services, home and community based services, or supports for community living services;

(6)
"Period of institutionalization" means the period of time an aged institutionalized or permanently institutionalized individual received services;

(7)
"Permanently institutionalized" means residing in a nursing facility or intermediate care facility for the mentally retarded and developmentally disabled for six (6) months or more;

(8)
"Recipient family member" means the surviving spouse, child, or sibling of a deceased recipient; and

(9)
"Surviving child" means

(a)
A child under the age of twenty-one (21); or

(b)
A child of the beneficiary of any age who is legally blind or who has been determined disabled under the federal Social Security Act, as defined in 42 U.S.C. sec. 1382c.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 205 IS CREATED TO READ AS FOLLOWS:

(1)
The Department for Medicaid Services shall seek recovery from the estate of a deceased recipient for a period of institutionalization. The amount recovered shall not exceed the amount paid by the Medicaid Program on behalf of the deceased recipient for services received during a period of institutionalization.

(2)
The amount subject to recovery shall include:

(a)
The expenditures for institutional services; and

(b)
Other costs for related prescription drugs, hospital services, related physician services, Medicare cost-sharing, and Medicare premiums.
(3)
The amount subject to recovery shall include a capitation payment made by the Medicaid Program to a managed care organization on behalf of the deceased recipient.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 205 IS CREATED TO READ AS FOLLOWS:

(1)
The department shall provide written notice of intent to pursue estate recovery to an aged institutionalized or permanently institutionalized individual, or an authorized representative acting on his or her behalf, at the time the individual applies for coverage of institutional services under the Medicaid Program. The application shall include the designation of an individual to receive notice of the intent to recover Medicaid expenditures upon the applicant's death.

(2)
When an aged institutionalized or permanently institutionalized individual who is receiving institutional services under the Medicaid program dies, the Medicaid provider from which the recipient was receiving institutionalized services at the time of death shall be responsible for reporting the death to the local Department for Community Based Services office within ten (10) days of the date of death.

(3)
Upon receipt of the notice of death specified in subsection (2) of this section, the department shall prepare and serve written notice of its intent to recover upon the estate representative. If no estate representative exists, notice shall be served on all family members or heirs the recipient identified to the department through the eligibility application process.

(4)
The notice of intent to recover shall include:

(a)
The action the department intends to initiate;

(b)
The reason for the action;

(c)
The total amount subject to recovery;

(d)
Exemptions to estate recovery;

(e)
Conditions that are considered an undue hardship exemption;

(f)
Procedures for applying for an undue hardship exemption; and

(g)
The procedure for appealing a denial of an undue hardship exemption request.
SECTION 4.   A NEW SECTION OF KRS CHAPTER 205 IS CREATED TO READ AS FOLLOWS:

(1)
Recovery shall not be made from the estate if the estate representative can verify to the department's satisfaction that there is a surviving spouse or surviving child.
(2)
The department shall waive estate recovery to the extent that the recovery would present an undue hardship as determined by the department on a case-by-case basis as set forth in this section. The department shall find that undue hardship exists if:

(a)
An asset subject to recovery is the sole income-producing asset, which shall include but not be limited to a family farm or business, conveyed to the surviving recipient family member. A sole income-producing asset shall not include residential real property that produces income through lease or rental arrangement;

(b)
There is a brother or sister with equity interest in the home, living in the home for at least one (1) year before the recipient went to a nursing home, and whose care allowed the recipient to delay nursing home placement;

(c)
There is a son or daughter who lived in the home for at least two (2) years before the recipient entered a nursing home and whose care allowed the recipient to delay nursing home placement;
(d)
Application of estate recovery would result in deprivation of food, clothing, shelter, or medical care such that the life or health of the waiver applicant would be endangered as determined by the department on a case-by-case basis;

(e)
The heir or beneficiary would become or remain eligible for Supplemental Security Income, food stamps, Temporary Assistance for Needy Families, Medicaid, veterans' benefits, or other public assistance, if the department pursued its claim;

(f)
The heir or beneficiary is receiving Supplemental Security Income, food stamps, Temporary Assistance for Needy Families, Medicaid, veterans' benefits, or other public assistance based on need; or

(g)
Such other criteria exist as recognized by the department as constituting an undue burden on the estate or heirs.

(3)
The department may grant an exemption from the estate recovery provisions on a case-by-case basis to the extent of the anticipated cost of continuing education or health care needs of an estate heir or if required based on the cost-effectiveness of recovery. The department shall not consider it to be cost-effective to recover from an estate if the total date-of-death value of the estate subject to recovery is:
(a)
Less than the administrative cost of recovering the estate; or
(b)
A dollar amount to be determined by the department, but not less than ten thousand dollars ($10,000).
(4)
A deceased recipient's estate shall be subject to recovery of Medicaid Program expenditures if, through a final administrative appeal process or court action, it is found that the recipient qualified for Medicaid fraudulently. If the recipient qualified for Medicaid fraudulently, the exemptions or limitations established in this section shall not apply.

(5)
The department shall promulgate an administrative regulation under KRS Chapter 13A to implement procedures for the application for an exemption or undue hardship waiver of estate recovery.
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