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AN ACT relating to life-sustaining medical treatment for persons with disabilities.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 311 IS CREATED TO READ AS FOLLOWS:

(1)
For the purposes of this section, "express and informed consent" means consent voluntarily given with sufficient knowledge of the subject matter involved, including a general understanding of the procedure, the medically acceptable alternative procedures or treatments, and the substantial risks and hazards inherent in the proposed treatment of procedures, to enable the person giving consent to make an understanding and enlightened decision without any element of force, fraud, deceit, duress, or other form of constraint or coercion.

(2)
It shall be presumed that a person who does not have decisional capacity and who has not executed an advance directive pursuant to KRS 311.621 to 311.643 has directed his or her health care provider to provide artificially-provided nutrition and hydration to a degree sufficient to sustain life.

(3)
A responsible party pursuant to KRS 311.631, a health care surrogate pursuant to KRS 311.629, a representative of a public or private agency, or a court shall not be authorized to withhold artificially-provided nutrition and hydration except in the following circumstances:

(a)
When inevitable death is imminent, which for the purposes of this provision shall mean when death is expected, by reasonable medical judgment, within a few days;

(b)
When a patient is in a permanently unconscious state if the patient has executed an advance directive authorizing the withholding or withdrawal of artificially-provided nutrition and hydration;

(c)
When the provision of artificial nutrition would hasten death or cannot be physically assimilated by the person; or

(d)
When there is clear and convincing evidence that the person, when he or she had decisional capacity, gave express and informed consent to the withholding or withdrawal of artificially-provided nutrition and hydration in the applicable circumstances.


Even in the exceptions listed in paragraphs (a), (b), (c), and (d) of this subsection, artificially-provided nutrition and hydration shall not be withheld or withdrawn if it is needed for comfort or the relief of pain.
Section 2.   KRS 311.629 is amended to read as follows:

(1)
A surrogate designated pursuant to an advance directive may make health care decisions for the grantor which the grantor could make individually if he or she had decisional capacity, provided all the decisions shall be made in accordance with the desires of the grantor as indicated in the advance directive. When making any health care decision for the grantor, the surrogate shall consider the recommendation of the attending physician and honor the decision made by the grantor as expressed in the advance directive.

(2)
The surrogate may not make a health care decision in any situation in which the grantor's attending physician has determined in good faith that the grantor has decisional capacity. The attending physician shall proceed as if there were no designation if the surrogate is unavailable or refuses to make a health care decision.

(3)
A health care surrogate may authorize the withdrawal or withholding of artificially-provided nutrition and hydration only in accordance with Section 1 of this Act[in the following circumstances:

(a)
When inevitable death is imminent, which for the purposes of this provision shall mean when death is expected, by reasonable medical judgment, within a few days; or

(b)
When a patient is in a permanently unconscious state if the grantor has executed an advance directive authorizing the withholding or withdrawal of artificially-provided nutrition and hydration; or

(c)
When the provision of artificial nutrition cannot be physically assimilated by the person; or

(d)
When the burden of the provision of artificial nutrition and hydration itself shall outweigh its benefit. Even in the exceptions listed in paragraphs (a), (b), and (c) of this subsection, artificially-provided nutrition and hydration shall not be withheld or withdrawn if it is needed for comfort or the relief of pain].

(4)
Notwithstanding the execution of an advance directive, life sustaining treatment and artificially-provided nutrition and hydration shall be provided to a pregnant woman unless, to a reasonable degree of medical certainty, as certified on the woman's medical chart by the attending physician and one (1) other physician who has examined the woman, the procedures will not maintain the woman in a way to permit the continuing development and live birth of the unborn child, will be physically harmful to the woman or prolong severe pain which cannot be alleviated by medication.

Section 3.   KRS 311.631 is amended to read as follows:

(1)
If an adult patient whose physician has determined that he or she does not have decisional capacity has not executed an advance directive, or to the extent the advance directive does not address a decision that must be made, any one (1) of the following responsible parties, in the following order of priority if no individual in a prior class is reasonably available, willing, and competent to act, shall be authorized to make health care decisions on behalf of the patient:

(a)
The judicially-appointed guardian of the patient, if the guardian has been appointed and if medical decisions are within the scope of the guardianship;

(b)
The attorney-in-fact named in a durable power of attorney, if the durable power of attorney specifically includes authority for health care decisions;

(c)
The spouse of the patient;

(d)
An adult child of the patient, or if the patient has more than one (1) child, the majority of the adult children who are reasonably available for consultation;

(e)
The parents of the patient;

(f)
The nearest living relative of the patient, or if more than one (1) relative of the same relation is reasonably available for consultation, a majority of the nearest living relatives.

(2)
In any case in which a health care decision is made under this section, the decision shall be noted in writing in the patient's medical records.

(3)
An individual authorized to consent for another under this section shall act in good faith, in accordance with any advance directive executed by the individual who lacks decisional capacity, and in the best interest of the individual who does not have decisional capacity.

(4)
In any case in which a health care decision is made under this section, hospitalization for psychiatric treatment at a general hospital shall not exceed fourteen (14) consecutive days unless a court order is obtained under KRS Chapter 202A or 202B. For the purposes of this section, a general hospital is one that is not owned or operated by the Commonwealth of Kentucky.

(5)
An individual authorized to make a health care decision under this section may authorize the withdrawal or withholding of artificially-provided nutrition and hydration only in the circumstances as set forth in Section 1 of this Act[KRS 311.629(3)].
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