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Part I:  Measure Information

	Bill Request #:
	24 Rev. 1


	Bill #:
	HB 392


	Bill Subject/Title:
	AN ACT relating to driving under the influence


	Sponsor:
	Rep. Johnny Bell


	Unit of Government:
	X
	City
	X
	County
	X
	Urban-County

	
	X
	Charter County
	X
	Consolidated Local
	X
	Unified Local Government


	Office(s) Impacted
	Local jails, local law enforcement


	Requirement:
	X
	Mandatory
	 
	Optional


	Effect on
	
	
	
	
	
	

	Powers & Duties
	X
	Modifies Existing
	 
	Adds New
	 
	Eliminates Existing


Part II:  Purpose and Mechanics
KRS 189A.010 establishes penalties for driving under the influence.  A first offense in a five year period results in a possible jail sentence of not less than 48 hours and not more than 30 days.  If an aggravating circumstance is present, the mandatory minimum term of imprisonment shall be four days.  A second offense in a five year period results in a possible prison sentence of not less than seven days and not more than six months.  If an aggravating circumstance is present, the mandatory minimum term of imprisonment shall be 14 days.  A third offense in a five year period results in a possible jail sentence of not less than 30 days and not more than 12 months.  If an aggravating circumstance is present, the mandatory minimum term of imprisonment shall be 60 days.  A fourth or subsequent offense in a five year period results in a Class D felony.  If an aggravating circumstance is present, the mandatory minimum term of imprisonment shall be 240 days.

KRS 189A.010 (5)(e) defines a prior offense, for the purpose of DUI enhancement, as a conviction and states that, “A court shall receive as proof of a prior conviction a copy of that conviction, certified by the court ordering the conviction.”

KRS 189A.010 (10) states that, “In determining the five (5) year period under this section, the period shall be measured from the dates on which the offenses occurred for which the judgments of convictions were entered.”

HB 392 amends KRS 189A.010 (10), 189A.070, and 189A.090 to require that an offense must result in a conviction in order for that offense to count as a prior offense in a five year period for the purpose of DUI penalty enhancement. In doing so, the amendment makes clear that KRS 189A.010 (10) conforms with KRS 189A.010 (5)(e)
Part III:  Fiscal Explanation, Bill Provisions, and Estimated Cost
The fiscal impact of HB 392 on local governments is expected to be nil.

Under DUI law, penalties are enhanced when there are multiple DUI offenses in a 5 year period.  In essence, a first offense is treated as a Class B misdemeanor; a second offense is treated as either a Class B misdemeanor or a Class A misdemeanor; a third offense is treated as either a Class B misdemeanor or a Class A misdemeanor; and a fourth offense or subsequent offense is treated as a Class D felony.

Local governments are responsible for the cost of incarcerating an individual who does not make bail when charged with a Class B or Class A misdemeanor as well as an individual convicted of one of these offenses.  A person convicted of a Class B misdemeanor or a Class A misdemeanor can be incarcerated respectively for up to 90 days or one year in one of Kentucky's 84 jails.  While the expense of housing inmates may vary widely by jail, each additional inmate will increase facility costs by an estimated average of $31.34 per day.  

Local governments are responsible for the cost of incarcerating individuals who are charged with a felony (if they do not make bail) until disposition of the case.  While the expense of housing inmates varies widely by jail, each additional inmate will increase facility costs by an estimated average of $31.34 per day.  Upon sentencing, all Class D felons are housed in any one of 79 full service jails for up to five years.  The state reimburses at the rate of $31.34
 a day for these convicts.  This amount may or may not cover the cost of housing the felon in a local facility. 

However, passage of HB 392 will have no impact on jail time, because HB 392 codifies the March 28, 2008, Kentucky Court of Appeals decision Commonwealth v. Beard (275 S.W.3d 205).  The published decision held that an offense must result in a conviction before it is used for enhancement purposes in DUI cases. Id. at 205.  When the Kentucky Supreme Court declined to engage in discretionary review of the Kentucky Court of Appeals decision, it became precedent that Kentucky courts must follow.  HB 392 merely places this court made law in the statutes.     

	Data Source(s):
	LRC Staff; Dept. of Corrections; KY Jailers Assoc.; State Auditor’s

Office; Commonwealth v. Beard, 275 S.W.3d 205 (Ky. App. 2008)
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